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A. Who is a member of the LGBTQIAA community defined:

1. Lesbians:  Describe a female-identified attracted to other female-identified people.

2. Gay:  A single individual who does not identify as being “straight” and men who are attracted to other men

3. Bisexual: A person who is attracted to people of their gender and other genders

4. Transgender: People whose gender identity or expressions differs from the sex they were assigned at birth

5. Queer/Questioning: Queer is a term used to define sexual preference, orientation and habits which are not exclusively heterosexual or monogamous.  Non heterosexual person who are questioning their place in the queer community.

6. Intersex: Poel who are born with reproductive or sexual anatomy that does not fit the definition of male or female.

7. Asexual/Ally: Asexual people are those who are not sexually attraction to others.  Ally is someone who confronts heterosexism, homophobia, biphobia, transphobia, heterosexual, and gender-straight in themselves and others.

B. Relevant Areas of Law:

1. Cohabitation agreements: 

i. Cohabitation agreements are agreements of people who reside together and choose not to get married.  They have also been referred to as “domestic partnership agreements”.  Prior to the same sex marriage being legalized in the State of Florida, many couples in the LGBTQIAA community entered into these types of agreements.  Most provisions in cohabitation agreements provide for legal obligations in the absence of statutory rights.  They are different from prenuptial which are created to limit or eliminate statutory rights in the event the parties are no longer are married.  It is important to specify the terms of the agreement as it relates assets, debts, children, and support obligations.  In Florida, the Courts do not offer the registration of domestic partnerships like other states may.

Cohabitation agreements are generally upheld by the Court just like any other contracts between couple such as prenuptial agreements.  However, the consideration of such a contract cannot solely be the sexual relationship between the cohabitants. In St. Joe Corp. v McIver, 875 So. 2d 375 (Fla. 2004), the Court stated, “Florida law recognizes that unmarried cohabitants may agree to enter into an enforceable contract that establishes rights and responsibilities towards each other ‘as long as it is clear there is a valid, lawful consideration separate and apart from any express or implied agreement regarding sexual relations.” (citing Armao v McKenney, 218 So. 3d 481, 485 (Fla. 4th DCA 2017).  Florida Courts have also consistently enforced contracts between same sex couples.  See Posik v Layton, 695 So. 2d 759 (Fla. 5th CA 1997) the court upheld contract of life partnership agreement to support the other partner); Dietrich v Winters, 789 So. 2d 864 (Fla. 4th DCA 2001) the Court upheld life partnership agreement related to real estate ;Forrest v Ron, 821 So. 2d 1163 (Fla. 3d DCA 2002) the Court upheld agreement between partners where “bridge-the-gap” money to be paid.

2. Real Estate matters: 

If a couple is married, they are afforded the same rights as any other couple who is married regardless of their sex or gender.  For married couples, any real estate which is purchased during the marriage is considered marital property and each party owns the property as joint tenants by the entirety.  Only married couples can own real estate as joint tenants by the entirety.  Both parties are named on the deed if they are married.  Neither party can transfer their interest without the consent of the other party.  Either party can request a partition if filing a Dissolution of Marriage action to request the Court order the sale of the property.

If same sex couples are not married, real property can be held as joint tenants or tenants in common.  Joint tenancy is where two people own the property with rights of survivorship where if one party predeceases the other, their ownership in the property can pass to the other owner.  This also ensures that probate can be avoided.  Tenancy in common is where two or more people can own property and there is an undivided interest in the property. Each owner has the right to lease, sell, or convey their interest in the property to his or her heirs.  Family members of a partner that dies may have the option to come in and sell their share of the real property.  The best protection if the parties are not married is to make sure each partner has a Last Will and Testament established.

3. Surrogacy, Adoption, and Establishment of Parental Rights:
In June 2015, the Supreme Court of Florida held that the ban of same sex marriages is unconstitutional. Obergefell v. Hodges, 135 S.Ct. 2584 (2015).  Married couples, regardless of sex or gender, are afforded the same rights.  Della Corte v. Ramirez, 81 Mass. App. Ct. 906 (2012) held that a child born of a same sex marriage is a legitimate child of both people.
a. Surrogacy:  Pursuant to Fla. Stat. 742.13(2), the commissioning couple must be legally married.  The surrogate must be over 18 years of age.  Although Fla. Stat. 742.13(3) defines “commissioning couple” as an intended mother and intended father, Court’s must interpret this provision gender neutral pursuant to Obergefell v. Hodges.  Furthermore, Fla. Stat. 63.213 (1)(b) allows single parents and unmarried couples to contract with a surrogate.  Contracts should reflect the legal provisions pursuant to Fla. Stat. 63 and 742.

b. Adoption:  Who may adopt?
In re: Gill, helped pathed the way to same sex adoption.  In 2015, the Florida Supreme Court recognized same sex marriages and therefore, have the LBGT individuals the right to adopt.

Fla. Stat. 63.042 states:
(1) The following persons may adopt:
(a)  legally married spouses jointly;
(b) An unmarried adult
(c)     Two unmarried adults jointly; or
(d) A married person without the other spouse joining as a petitioner, if the person to be adopted is not his or her spouse, and if:
(i)	The other spouse is a parent of the person to be adopted and consents to the adoption; or
(ii)	The failure of the other spouse to join in the petition or to consent to the adoption is excused by the court for good cause shown or in the best interest of the child.(3) No person eligible under this section shall be prohibited from adopting solely because such person possesses a physical disability or handicap, unless it is determined by the court or adoption entity that such disability or handicap renders such person incapable of serving as an effective parent.
			
Some Options for LGBT couples to adopt:
1. Lesbian couples may adopt where one parent one parent is the biological parent and the child was conceived through donor sperm.
2. Gay couples may adopt where a surrogate mother has given birth to a child conceived with one of the men’s sperm.
3. Both lesbian and gay couples may adopt where one parent previously adopted a child as a single parent.
4. Both lesbian or gay couples may adopt where one partner has a biological child from a previous relationship and the other parent of the child is willing to terminate his or her parental rights.

Step-parent adoption versus second parent adoption:
A step-parent adoption is an option for same sex couples who are legal married and the non-biological spouse may adopt. A second parent adoption is an option for LGBTQIAA couples who are unmarried or available to a co-parent of a legal parent. The second parent adoption process is more costly and it requires a home study and is generally a more complex process. A step-parent adoption is more expedient and only requires one hearing.  It does not require a home study and because of the expediency of the process is less expensive. 

c. Establishment of Parental Rights:  Out of state marriages should be upheld pursuant to the  Full Faith and Credit Clause.  The court ruled that Florida’s public policy demands that the court consider the children born to the marriage of a same sex couple.  Brandon-Thomas v. Brandon-Thomas, 163 So.3d 644, 648  (Fla. 2nd DCA 2015).  The Court has jurisdiction to establish the biological mother’s maternity pursuant to sec. 86.011 as the right to parent is a fundamental right.  In B.B.S., v.  Rodriguez–Murguia, 191 So.3d 528.  Also, children have the right to establish Maternity through petition for declaration of maternity.
In T.M.H. v. D.M.T., 79 So.3d 787 (Fla. 5th DCA 2012), a biological mother (egg donor) and a birth mother sought relief from the Court as to the parental rights of the parties’ child.  In this case, a certified question was submitted to the Florida Supreme Court to determine whether Fla. Stat. 742.14 deprives parental rights to a lesbian woman who provided a donor egg to her lesbian partner so both women could have a child to raise together as and who parented the child together for several years after birth.  The Supreme Court answered the certified questions and stated that it is not the biological relationship per se, but rather ‘the assumption of the parental responsibilities which is of constitutional significance.’”  See D.M.T. v. T.M.H., 129 So.3d 320 (Fla. 2013), citing Matter of Adoption of Doe, 543 So.2d 741, 748 (Fla. 1989).   
In Russell v. Pasik, 2015 WL 5947198 (Fla. 2d DCA 2015), same sex relationship of two women started a family. Pasik purchased donor sperm and the intent was that the sperm would be used for both women to get pregnant.  Four children were born of the relationship, two children by each Mother.  Both Mother’s raised the children.  A custody lawsuit was filed where Russell refused Pasik to have access to the children.  That Court ultimately decided that despite the law and the Court’s sympathy for the situation, Pasik did not have standing to seek timesharing for the children who Russel bore.
Same sex couples who have children should understand that parental rights are seeded with the parent who has the child.  Same sex parents have the same rights as heterosexual parents that are married.  Same sex parents that are not married do not have the same rights pursuant to the Paternity statute as of today.

C. Cultivating an understanding of the uniqueness of LGBTQIAA

All members of the LGBTQIAA are human beings.  They have faced long discrimination and have been denied human rights.  The rate of suicide among youth is five times higher than those that are heterosexual.   Understanding that the journey of those persons in these communities have been heart wrenching in many respects.  Understanding their community and educating ourselves as mediators allows us to provide empathy for them as human beings and the legal issues they may encounter in family law cases.
