ADR and Real Property Case Law Update: Mileposts for 2019 - 2020  
BY: MICHAEL J. GELFAND, ESQ.[footnoteRef:1] [1:   The speaker gratefully acknowledges Ilisa L. Carlton, Esq.’s contributions.

©2019, Michael J. Gelfand] 

GELFAND & ARPE, P.A.
West Palm Beach, Florida
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Austin Commercial, L. P. v. L.M.C.C. Specialty Contractors, Inc., 268 So. 3d 215, 44 Fla. L. Weekly D 925 (Fla 2nd DCA, April 10, 2019).
Austin Commercial was awarded a contract by the Hillsborough County Aviation Authority (HCAA) to construct a rental car facility and people mover at the Tampa Airport.  Austin entered into a subcontract with Mims for the design phase.  Mims sued Austin for breach of contract.  Austin moved to compel arbitration.  The trial court denied the motion for to compel.

The District Court of Appeal reversed and remanded to grant the motion to compel arbitration.  The subcontract provided that should claims arise where HCAA is not involved, the claims shall be resolved by arbitration.  HCAA is not a party to the lawsuit and does not need to participate in the lawsuit; thus, the lawsuit does not “involve” HCAA.  

Comvest IMC Holdings, LLC v. IMC Group, LLC, 276 So. 3d 874, 44 Fla. L. Weekly D 1148 (Fla. 3rd DCA, May 1, 2019).
IMC sold to the Comvest Group an 80% interest in entities owning medical centers.  IMC sued Comvest to adjust the purchase price after the closing.  Comvest moved to compel arbitration.  The trial court denied the motion to compel arbitration.

The District Court of Appeal affirmed.  The purchase agreement provided that the parties “may” retain an accountant to resolve any remaining disputes.  The court noted that the accountant could have been, but was not, retained by mutual agreement of the parties to provide a non-judicial resolution of the post-closing purchase price dispute.  

Wilson v. AmeriLife of East Pasco, LLC, 270 So. 3d 542, 44 Fla. L. Weekly D 1218 (Fla. 2nd DCA, May 8, 2019).
Following the termination of Wilson as a sales agent, AmeriLife sued Wilson for breach of contract seeking both damages and an injunction.  The agent agreement contained an arbitration clause but the non-compete agreement did not include an arbitration provision.  Wilson filed counterclaims.  AmeriLife moved to compel arbitration of Wilson’s counterclaims.  The trial court granted the motion to compel arbitration of the counterclaims.

The District Court of Appeal reversed and remanded.  AmeriLife waived its right to arbitration by filing a lawsuit without seeking arbitration.  Wilson’s counterclaims did not revive AmeriLife’s previously waived right to demand arbitration because the issues raised in the counterclaims were reasonably foreseeable in the context of the complaint. 

Sea Vault Partners, LLC v. Bermellok Ajamil & Partners, Inc., 274 So. 3d 473, 44 Fla. L. Weekly D 1344 (Fla. 3rd DCA, May 22, 2019).
BAP entered into an agreement with Sea Vault to provide architectural services. After Sea Vault allegedly failed to pay BAP, BAP recorded a claim of lien and initiated an arbitration proceeding with the AAA.  Brisas Del Rio, a non-party to the agreement, sued BAP to release the claim of lien. BAP moved for sanctions against Sea Vault for bad faith failure to arbitrate.  The trial court awarded sanctions to BAP in the amount of $302,848 for failure by Sea Vault to pay a $5,000 fee in the arbitration proceeding.

The District Court of Appeal reversed and remanded.  The trial court never affirmatively ordered the parties to arbitrate.  A trial court’s inherent authority does to extend to a party’s conduct in arbitration.  The arbitrator, not the trial court, is authorized to decide issues such as the payment of fees.

SHP IV Harbour Island, LLC v. Boylan, 273 So. 3d 249, 44 Fla. L. Weekly D 1350 (Fla. 5th DCA, May 24, 2019).
After living in an assisted living facility for over one month, Boylan fell and sued for negligence.  The facility moved to compel arbitration. The parties stipulated to limited discovery regarding arbitration.  During a deposition, defense counsel asked the plaintiff's daughter questions that went to the merits of the case. The trial court denied the motion to arbitrate. 

The District Court of Appeal affirmed. By asking questions that went to the merits of the case, defendant waived its right to arbitration. 

Fountainbleau, LLC v. Hire Us, Inc., 273 So. 3d 1152, 44 Fla. L. Weekly D 1454 (Fla. 2nd DCA, June 7, 2019).
Hire Us sued Fountainbleau, a South Carolina corporation and Noam Pyade, a South Carolina resident for breach of oral contract. The defendants filed a motion to dismiss.  The trial court sua sponte ordered the parties to arbitrate the motion to dismiss as well as the merits of the case.

The District Court of Appeal quashed the order.  The trial court erred in ordering arbitration without first determining whether it had personal jurisdiction over the defendants. 

Odum v. LP Graceville, LLC,_277 So. 3d 194, 44 Fla. L. Weekly D 1749 (Fla. 1st DCA, July 9, 2019).
Odum sued a nursing home alleging the nursing home neglected his father.  The nursing home moved to compel arbitration based on an arbitration agreement that included a delegation to the arbitrator to decide the agreement’s enforceability.  The trial court granted the motion to compel arbitration.

The District Court of Appeal affirmed.  If the parties entered into an arbitration agreement and a delegation clause exists, then the court must grant the motion to compel arbitration.  Regardless of a delegation clause, the trial court must determine whether a party seeking to enforce an arbitration agreement actually entered into that agreement.

Royal Palms Senior Apartments L.P.  v. Construction Enterprises, Inc., On Motion for Rehearing or Clarification, 275 So. 3d 1257, 44 Fla. L. Weekly D 1935 (Fla. 5th DCA, July 23, 2019).
Royal Palms sued CEI alleging negligence in the construction of apartments and breach of their contract, an "AIA Document A201-1997 General Conditions of the Contract for Construction" and a supplementary document, which provided for mediation and arbitration.  CEI moved to compel arbitration.  The trial court determined the arbitration provisions of the contract were binding and enforceable and ordered mediation following arbitration.

The District Court of Appeal remanded for a determination as to whether the claim was subject to arbitration.  The arbitration requirement did not apply if the architect did not made a decision within thirty days.  Further, it was unclear if the claims were even submitted to the architect.  

Guan v. Ellingsworth Residential Community Ass’n., Inc., 278_So. 3d 840, 44 Fla. L. Weekly D 2155 (Fla. 5th DCA, August 23, 2019).
An owner modified her landscaping without first obtaining Association approval.  The Declaration of Covenants provided:

to be subject to negotiation in good faith, mediation, and then a demand for arbitration within thirty days after termination of the mediation proceeding, otherwise the dispute is waived

When the owner failed to comply with the Association’s demand to remove the landscaping, the parties mediated but failed to resolve the dispute.  Without proceeding in arbitration, the Association sued the owner.  The trial court ruled that the Association could proceed with its claim in court.

The District Court of Appeal reversed and remanded for judgment to be entered in favor of the owner.  Where the Declaration provided that parties must submit to arbitration prior to filing a lawsuit, The Association waived its claims against the owner when it failed to submit to arbitration within 30 days after the termination of the mediation.

CEFCO v. Odom, 278 So. 3d 347, 44 Fla. L. Weekly D 2271 (Fla. 1st DCA, September 9, 2019).
Odom sued CEFCO alleging she was hired as a marketing manager and was sexually harassed.  CEFCO filed a motion to compel arbitration.  Odom denied that she signed an agreement with an arbitration clause.  The trial court denied the motion to arbitrate.

The District Court of Appeal affirmed.  CEFCO failed to meet its burden of proving an enforceable arbitration agreement where the agreement did not contain a date or any reference to Odom and Odom filed an affidavit attesting she had never seen, signed or agreed to the arbitration agreement.  The burden of proof lies with the party seeking to enforce the arbitration agreement.  

Everglades Law Center v. South Florida Water Management District, _____ So. 3d _____, 44 Fla. L. Weekly D 2356 (Fla. 4th DCA, September 18, 2019).
Lake Point sued the South Florida Water Management District (District), Martin County and Maggy Hurchalla claiming damages over an environmental project. The District held duly noticed meetings that included a closed and confidential attorney-client session where a settlement was discussed.  Following the “shade meeting,” the settlement was approved at an open meeting.  After the District was dismissed from the lawsuit, the District filed an action for declaratory relief, alleging defendants made a public records request for the shade meeting transcript.  The trial court granted judgment for the District, finding that mediation communications were exempt from disclosure. 

The District Court of Appeal affirmed the determination that mediation communications are subject to redaction from the shade meeting transcript.  In a matter of first impression, the court ruled that that mediation communications disclosed by a governmental attorney during a shade meeting are to be redacted from the transcript of the shade meeting when it becomes a public record.  
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Acosta v. Naples Comm. Hosp., _____ So. 3d _____, 44 Fla. L. Weekly D 2402 (Fla. 2nd DCA, September 25, 2019).
Mr. and Mrs. De Acosta sued the hospital for medical malpractice.  The trial court set the case for trial in February 2018 and then referred the case to nonbinding arbitration.  A nonbinding arbitration award was entered in favor of the hospital on December 4, 2017.  On December 13, 2017, the plaintiff filed a statement of facts.  The hospital filed its statement of facts on December 15, 2017.  On January 2, 2018, the plaintiff filed a motion for trial.  The trial court, sua sponte, entered final judgment for the hospital, finding that neither party moved for trial within 20 days of service of the nonbinding arbitration award.

The District Court of Appeal reversed and remanded.  Rule 1.820(h), which provides that a formal motion for trial must be filed within 20 days of an arbitration award, should not be strictly applied.  By filing a motion for trial nine days late and filing a statement of facts, the plaintiff substantially complied with Rule 1.820(h).  By filing its own statement of facts where it acknowledged there were disputed facts and issued, the hospital waived strict compliance with the Rule.

Hedden v. Z Oldco, LLC, _____ So. 3d _____, 44 Fla. L. Weekly D 2631 (Fla. 2nd DCA, October 30, 2019).	 
Hedden sold his business and agreed to stay on as an employee for one year, entering into a compensation agreement and a non-compete agreement.  The compensation agreement contained an arbitration provision and the non-compete agreement contained a venue provision.  When Hedden demanded his exit bonus, Z Oldco filed a declaratory judgment action to determine whether Hedden violated the non-compete clause and whether Hedden was entitled to the exit bonus.  Hedden moved to compel arbitration pursuant to the arbitration clause of the compensation agreement.  The trial court denied the motion.

The District Court of Appeal reversed and remanded.  Z Oldco sought a declaration of past violations of the non-compete agreement to resolve a dispute regarding payment under the compensation agreement.  The venue clause of the non-compete agreement should be read together with the arbitration clause of the compensation agreement.  

Iglehart v. Mitbank USA, Inc., 285 So. 3d 331, 44 Fla. L. Weekly D 2792 (Fla. 4th DCA, November 20, 2019). 
The land trust agreement creating Mitbank and naming Iglehart and McIntosh as co-trustees contained an arbitration provision.  Iglehart signed a management agreement with a venue provision for all disputes to be filed in Palm Beach County courts.  Iglehart’s complaint against Mitbank alleging breaches of the management agreement was amended to add McIntosh as a party defendant.  McIntosh filed a separate lawsuit alleging breaches of the trust agreement.  The defendants in the second case filed a motion to compel arbitration in the original case.  The trial court denied the motion, ruling that the pursuit of litigation in the second lawsuit amounted to a waiver of the right to arbitrate.

The District Court of Appeal reversed and remanded.  Arbitration is waived where a litigant has knowingly engaged in conduct that is inconsistent with the right to arbitrate.  Here, Iglehart did not waive arbitration where the parties entered into two related agreements with different dispute resolution provisions.   The defendants did not knowingly waive arbitration of matters concerning the trust agreement by complying with the venue provision required by the management agreement.

Wiener v. Taylor Morrison Services, Inc., 285 So. 3d 391, 44 Fla. L. Weekly D 3012 (Fla. 1st DCA, December 19, 2019).
The Wieners sued Taylor Morrison Services which built their home alleging violations of the Florida Building Code regarding the installation of stucco.  Taylor Morrison moved to compel arbitration.  The trial court granted the motion, finding that the issues raised were arbitrable under the structural warranty agreement.

The District Court of Appeal vacated the order.  The structural warranty defined a major structural defect as a defect which causes actual physical damage to the load-bearing elements of the home “which damage is caused by the failure of such load-bearing elements and is sufficiently severe such that your home becomes unsafe or unhabitable.”  It specifically excluded stucco.  There was no allegation that “actual physical damage” had been caused by “load-bearing elements” such that the home was unhabitable.  Under the plain meaning of the structural warranty agreement, the complaint did not raise claims subject to arbitration under the agreement.

Yam Export & Import LLC v. Nicaragua Tobacco Imports, Inc., _____ So. 3d _____, 45 Fla. L. Weekly D 223 (Fla. 3rd DCA, January 29, 2020).
Nicaragua Tobaccos lease of commercial space to Yam Export for Yam to sell Nicaragua’s cigars contained an arbitration provision for all disputes.  In 2019, Yam filed a claim against Nicaragua Tobacco with the American Arbitration Association.  Nicaragua sued in circuit court for an emergency injunction.  Yam moved to compel arbitration.   The trial court denied the motion to compel arbitration.

The District Court of Appeal reversed and remanded.  Whether Yam waived its right to arbitrate because of a financial default is an arbitrable issue.  The arbitrator is the “gatekeeper” for these types of issues.  

Efron v. UBS Financial Services, Inc., _____ So. 3d _____, 45 Fla. L. Weekly D 309 (Fla. 3rd February 12, 2020).
UBS arbitration hearing against Efron to recover moneys UBS paid relating to Efron’s UBS accounts was scheduled for April 23, 2018.  On February 28, 2018, Efron moved to postpone because of another case in his office that was set for trial on the same date.  The arbitrator denied the motion.  Eleven days before the arbitration, Efron’s attorney filed a notice of withdrawal.  Efron filed a second motion to postpone.  The arbitrator denied the second motion.  The arbitration panel issued an award for UBS.  Efron moved to vacate the award, which the trial court denied.
The District Court of Appeal reversed and remanded.  The arbitrary denial of a reasonable request for a postponement may serve as the basis for vacating an arbitration award.  The trial court erred in confirming the arbitration award when the arbitration panel denied Efron’s second motion for postponement which was filed eleven days before the arbitration was scheduled to begin after his attorney withdrew from the case.

H Greg Auto Pompano, Inc. v. Raskin, On Motion for Review of Stay Order, _____ So. 3d _____, 45 Fla. L. Weekly D 702 (Fla. 3rd DCA, March 25, 2020).
The trial court denied H Greg Auto’s motion to stay the proceedings pending resolution of its appeal from an order denying its motion to compel arbitration. 

The District Court of Appeal affirmed.  Pursuant to Section 682.03, Fla. Stat. (2019), a stay is required while a motion to compel arbitration is pending but is not required after a motion to compel has been denied and the denial is on appeal.  This differs from some federal courts under the Federal Arbitration Act where, following “an appeal from the denial of a motion to compel arbitration, the district court should stay the litigation so long as the appeal is non-frivolous.”

Doe v. Natt, _____ So. 3d _____, 45 Fla. L. Weekly D 712 (Fla. 2nd DCA, March 25, 2020).
A Texas couple (referred to as the Does) rented through Airbnb a vacation condominium owned by Natt.  Natt installed and secretly recorded their entire stay in the unit.  The Does sued Natt and Airbnb.  Airbnb moved to compel arbitration pursuant to the “clickwrap agreement” the Does entered into when they set up an Airbnb account.  The clickwrap agreement made reference to AAA and the AAA Rules.  The trial court granted Airbnb’s motion to compel arbitration, finding that the issue of arbitrability was to be decided by the arbitrator, not the court.  

The District Court of Appeal reversed and remanded.  Parties can agree to delegate the threshold arbitrability questions to the arbitrator so long as the parties’ agreement does so by “clear and unmistakable evidence.”  An arbitration provision’s reference to an arbitration rule that grants an arbitrator the authority to decide arbitrability does not “clearly and unmistakably” supplant a court’s power to rule on the issue of arbitrability.  

Timmons v. Lake City Golf, LLC, _____ So. 3d _____, 45 Fla. L. Weekly D 797 (Fla. 1st DCA, April 7, 2020).
Timmons and Ste. Marie formed Lake City Golf, LLC.  Following a dispute and mediation, a settlement agreement was reached granting Timmons a mortgage against the LLC for $1.75 million.  Because the LLC lacked funds to make mortgage payments, Timmons sued the LLC and Ste. Marie.  The arbitrator found the settlement agreement to be enforceable and recommended that a receiver be appointed to begin dissolution of the LLC.  The trial court entered final judgment confirming the arbitration award and appointed a receiver.

The District Court of Appeal affirmed.  The judgment was final because the trial court did more than just confirm the arbitration award by appointing a receiver to begin judicial dissolution of the LLC so that the receiver could distribute the dissolution proceeds.  A judgment which does not contain words of finality such as “go hence without day” is still final where the judgment puts an end to judicial labor, with only execution and enforcement of the judgment remaining. 
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Certo v. The Bank of New York Mellon, 268 So. 3d 901, 44  Fla. L. Weekly D 866 (Fla. 1st DCA, April 3, 2019).
American Landmark lent money to the borrowers.  American Landmark endorsed the note to CTX which endorsed the note to JP Morgan Chase as trustee.  Bank of New York Mellon sued to foreclose the mortgage and to reestablish a lost note.  The trial court granted final judgment of foreclosure for the lender.

The District Court of Appeal reversed.  Listing a party as “successor by merger” is not sufficient to prove how the party obtained the note.  There was no evidence showing how The Bank of New York acquired the assets of JP Morgan.  It is insufficient for the plaintiff to rely on its acquisition of the other entity.

Kronen v. Deutsche Bank Nat. Trust Co., 267So. 3d 447, 44 Fla. L. Weekly D 840 (Fla. 4th DCA, April 3, 2019). 
The trial court found that the Bank proved standing because the note attached to the complaint was the same as the note introduced at trial and granted final judgment of foreclosure.

The District Court of Appeal affirmed.  The only difference between the copy of the note and the original was that the loan number was redacted for filing.  Otherwise, the notes were the same.  The defendant offered no evidence to rebut the presumption that the lender possessed the note when it filed the complaint. 

Wells Fargo Bank v. Quest Systems, LLC, 269 So. 3d 598, 44 Fla. L. Weekly D 849 (Fla. 2nd DCA, April 3, 2019).
In a mortgage foreclosure action, the defendant moved for an involuntary dismissal.  The trial court determined that the lender Bank failed to prove its case because the Bank had not properly authenticated a loan modification agreement that the court had previously entered into evidence, and dismissed the case.

The District Court of Appeal reversed and remanded for judgment for the lender.  Documents relating to commercial paper are self-authenticating; thus, loan modification agreements are self-authenticating under Section 90.902(8), Fla. Stat. (2017).  

The Bank of New York Mellon v. Florida Kalanit 770 LLC, _269_ So. 3d _571 (2019)__, 44 Fla. L. Weekly D 1059 (Fla. 4th DCA, April 24, 2019).
The Bank’s mortgage foreclosure complaint attached a copy of the note.  Attached to the note was an allonge with an endorsement from the original lender to the Bank dated one day before the note was executed.  The trial court found the Bank lacked standing and dismissed the case.

The District Court of Appeal reversed and remanded.  The doctrine of after-acquired title applies to mortgages.  An allonge may predate the signing of the note.  

HSBC Bank USA v. Leone, 271 So. 3d 172, 44 Fla. L. Weekly D 1187 (Fla. 2nd DCA, May 3, 2019).
In 2011, the lender filed a foreclosure action which was dismissed without prejudice.  In 2013, the lender field a new foreclosure complaint alleging the same default date of July 1, 2010.  The trial court dismissed the case finding there should have been a new default letter sent prior to the filing of the second foreclosure case.

The District Court of Appeal reversed and remanded.  The lender was not required to send a new default notice before filing the second foreclosure action.  There is no requirement that a new default notice must be sent for each subsequent default prior to the filing of a new case.  

Grosso v. HSBC Bank USA, On Motion for Rehearing, 275 So. 3d 642, 44 Fla. L. Weekly D 1235 (Fla. 4th DCA, May 8, 2019).
The lender filed a complaint to foreclose its mortgage.  The owner claimed the lender lacked standing.  Both parties requested attorney’s fees.  One year later, the lender voluntarily dismissed the case.  The owner sought prevailing party attorney’s fees under the contract.  The trial court denied the motion, finding the owner failed to prove that he and the lender were parties to the contract.

The District Court of Appeal reversed and remanded.  The voluntary dismissal rendered the owner the prevailing party for purposes of attorney’s fees.  The copy of the note attached to the complaint contained a specific endorsement by the original lender to HSBC and listed the owner as the borrower, which should be sufficient record evidence to show that HSBC and the owner were parties to the contract justifying attorney’s fees.

Venezia v. JP Morgan Mortgage Acquisition Corp., On Motion for Rehearing, 279 So. 3d 145, 44 Fla. L. Weekly D 1329 (Fla. 4th DCA, May 22, 2019).
The lender filed a complaint to foreclose its mortgage.  The borrower raised standing as an affirmative defense.  The lender voluntarily dismissed the case.  The trial court denied the borrower’s motion for attorney’s fees.

The District Court of Appeal reversed and remanded.  While a party cannot recover appellate attorney’s fees under a contract that has been found to have never existed, a party can recover attorney’s fees “under a prevailing party attorney’s fee provision contained therein even though the contract is rescinded or held to be unenforceable.”  There was no judicial determination that the lender or owner was not a party to the contract.  The voluntary dismissal rendered the owner the prevailing party for purposes of attorney’s fees.  

Avila v. HMC Assets, LLC, 273So. 3d 1134, 44 Fla. L. Weekly D 1401 (Fla. 5th DCA, May 31, 2019).
HMC served the owners by constructive service.  The trial court granted final summary judgment of foreclosure and reserved jurisdiction to enter a deficiency judgment. 

The District Court of Appeal affirmed.  Where the owners were served constructively, the trial court never acquired personal jurisdiction to enter a deficiency judgment against the owners, it only acquired in rem jurisdiction.  HMC was not precluded from serving the owners to obtain personal jurisdiction for a deficiency judgment.

Deutsche Bank Trust Co. Americas v. JB Investment Realty, LLC, 274 So. 3d 1114, 44 Fla. L. Weekly D 1426 (Fla. 4th DCA, June 5, 2019).
The Bank filed a mortgage foreclosure complaint alleging that the loan was executed in 2005 and that the owner defaulted in July 2012.  At trial, the Bank’s witness testified as to the loan’s history from 2008 until August 2018.  The owner moved to dismiss for failure to prove damages between 2005 and 2008.  The trial court dismissed the case.
The District Court of Appeal reversed and remanded.  There is no requirement that a lender introduce into evidence the entire history of the loan.  Each subsequent default creates a distinct cause of action subject to a different calculation of damages.
Green Emerald Homes v. 21st Mortgage Corp., _____ So. 3d _____, 44 Fla. L. Weekly D 1449 (Fla. 2nd DCA, June 7, 2019).
Reid executed a note and mortgage in 2007.  At the time that the lender filed a foreclosure action in 2014, Green Emerald was the owner of the property and therefore, named as a defendant.  A witness for the lender testified that the proposed final judgment amount was $77,270 more that the evidence introduced indicated because there had been a modification, but he did not have the modification with him.  The trial court granted final judgment for the lender.
The District Court of Appeal reversed and remanded to dismiss the case.  Green Emerald, which took title before the filing of a mortgage foreclosure action, was entitled to insist that the lender present competent substantial evidence of the amount due under the note.  A title holder named in a mortgage foreclosure action has the same due process rights to defend the lawsuit as any other named party to civil litigation has due process rights to defend.  What a subsequent purchaser cannot due is dispute the validity of the mortgage.  
Deutsche Bank Trust Company v. Page, 274 So. 3d 1116 , 44 Fla. L. Weekly D 1479 (Fla. 4th DCA, June 12, 2019).
In a mortgage foreclosure action, the borrower argued that the bank lacked standing because the note lacked endorsements.  The trial court granted the borrower’s motion to dismiss.  The borrower then moved for attorney’s fees.  The trial court awarded attorney’s fees.
The District Court of Appeal reversed.  Where a party prevails when the bank failed to prove standing at the beginning of the case, the borrower cannot rely upon the same contract for an award of attorney’s fees.  The court followed its precedent in Glass, stating “NO STANDING = NO ATTORNEY’S FEES.”
Laptopplaza, Inc. v. Wells Fargo Bank, 276 So. 3d 375, 44 Fla. L. Weekly D 1555 (Fla. 3rd DCA, June 19, 2019).
Wells Fargo Bank declared a commercial loan to be in default.  The borrower requested an estoppel letter.  Wells Fargo provided an estoppel letter which included $100,000 for legal fees.  Wells Fargo rejected the tender of approximately $1.2 million because it did not include the amount for legal fees.  The borrower sued Wells Fargo claiming the legal fees were grossly overstated and unreasonable.  The trial court dismissed the complaint.
The District Court of Appeal reversed and remanded.  Florida recognizes a statutory cause of action for a lender’s alleged deliberate inflation of the amounts due.  Section 701.04, Fla. Stat. (2014) provides for a cause of action against a mortgagee if a mortgagee proves an intentionally false estoppel letter.
Morales v. Fifth Third Bank, 275 So. 3d 197, 44 Fla. L. Weekly D 1703 (Fla. 4th DCA, July 3, 2019).
In 2005, borrowers executed a note to buy vacant land.  After defaulting on the note, the borrowers entered into a loan modification agreement in 2008.  The borrowers again defaulted, and the lender sued to foreclose the mortgage but did not attach the modification to the complaint.  Before trial the lender filed the original note and modification.  The trial court allowed the modification into evidence and granted final judgment for the lender.

The District Court of Appeal reversed and remanded for involuntary dismissal.  The modification was not mentioned nor plead in the complaint.  Because the lender based its case at trial on the note and the modification without pleading the modification, the trial court erred in not dismissing the case.

[bookmark: _Toc47304341]Flinn v. Doty, 275 So. 3d 671, 44 Fla. L. Weekly D 1786 (Fla. 4th DCA, July 10, 2019).
An equitable lien was imposed on Flinn’s homestead for money she secured from the sale of properties deeded to her when her father was incapacitated.  A final judgment imposed an equitable lien in the amount of $206,000 on Flinn’s home because she used monies from the sale of the father’s property to pay off her mortgage plus an additional $185,000 that Flinn obtained from other properties.  A prior appeal held that the additional amount could not be applied in the foreclosure because it was not applied to satisfy a lien; however, without a stay, the property was sold for both liens. Flinn’s home was sold at foreclosure sale for $59,100.  The personal representative of her father’s estate moved for a deficiency.  The trial court entered an amended final money judgment for $185,000.

The District Court of Appeal reversed and remanded to vacate the amended final judgment.  Where the original judgment had not been stayed and the property upon which the lien was imposed was sold at foreclosure sale, that constituted an election of remedies.  The plaintiff must pursue a deficiency decree.  “The election of remedies doctrine is an application of the doctrine of estoppel and operates on the theory that a party electing one course of action should not later be allowed to avail himself of an incompatible course.”

[bookmark: _Toc47304342]Grand Palace View, LLC v. 5 AIF Maple 2, LLC, 276 So. 3d 927, 44 Fla. L. Weekly D 1767 (Fla. 3rd DCA, July 10, 2019).
Maple’s complaint to foreclose a mortgage, for breach of contract, and breach of guaranty, alleged Grand Palace and Wahnon owed $2.95 million.  Shortly thereafter Maple filed a motion for possession of the property.  The defendants filed a motion to dismiss.  The trial court entered an order for possession of the property within thirty days since Wahnon bought the property in the name of an LLC.

The District Court of Appeal reversed and remanded.  Under the lien theory followed by Florida, the mortgagee has neither title nor the right of possession.  Under the title theory, not followed by Florida, the mortgagee, although not in possession of the property, is the actual owner.  An order to show case under Section 702.10(2), Fla. Stat. (2018) is not available for owner occupied residential property.  Because a mortgagee in Florida does not have right to possess property before a foreclosure and because the procedures for an order to show cause were not followed, the trial court erred in granting the lender possession of property prior to the foreclosure.

[bookmark: _Toc47304343]Orozco v. McCormick 105, LLC, 276 So. 3d 932, 44 Fla. L. Weekly D 1774 (Fla. 3rd DCA, July 10, 2019).
Orozco owned rental property.  The tenant wired the rent directly to Orozco’s bank account.  The property was foreclosed upon and McCormick obtained a certificate of title on October 25, 2013.  On March 24, 2014, McCormick sued Orozco alleging civil theft and conversion of the November 2013 rental payment.  Orozco claimed the payment was really for the October rent because the tenant owed past due rent.  The trial court granted summary judgment for McCormick.

The District Court of Appeal reversed and remanded.  There was a genuine issue of material fact as to whether or not the tenant owed Orozco past due rent.  The elements of civil theft require that the person knowingly obtained or used the property of another with the intent to deprive that person of his or her right to the property.  Orozco stated he believed that he was entitled to the rent.  A trial court cannot weigh credibility of a witness or party in connection with a motion for summary judgment.  

[bookmark: _Toc47304344]Coastal Creek Condominium Ass’n., Inc. v. FLA Trust Svcs, 275 So. 3d 836, 44 Fla. L. Weekly D 1829 (Fla. 1st DCA, July 16, 2019).
The lender foreclosed on a condominium unit.  Homes HQ, LLC purchased the unit at a foreclosure sale and obtained a certificate of title on June 13, 2016.  On July 26, 2016, Homes HQ quit claimed the unit to FLA Trust.  The Association claimed that FLA Trust was responsible for assessments owed since August 15, 2015.  FLA Trust argued that it was jointly and severally liable only with the previous owner and not the original owner.  In 2017, the Association filed a complaint to foreclose its lien.   The trial court granted summary judgment for FLA Trust. 

The District Court of Appeal reversed.  Pursuant to Section 718.116(1)(a), Fla. Stat. (2017), the present owner is jointly and severally liable with the previous owner for unpaid assessments that came due during the ownership of both the previous owner and the original owner.  The court certified conflict decisions from the Third District, including Bona Vista Condominium Association, Inc. v. FNS6, LLC, 194 So.3d 490 (Fla. 3d DCA, 2016).

[bookmark: _Toc47304345]Space Coast Credit Union v. Day, 280 So. 3d 494, 44 Fla. L. Weekly D 1833 (Fla. 3rd DCA, July 17, 2019).
Following a mortgage foreclosure sale, Druin, the third-party purchaser, paid the $3,390 sale deposit but failed to make the final payment.  Druin moved for a refund of the deposit arguing there was misleading and inaccurate information regarding title.  The trial court granted the lender’s motion to reschedule the sale and directed the clerk to refund the deposit to the third-party purchaser.

The District Court of Appeal reversed and remanded.  Section 45.031, Fla. Stat. (2018) provides that if “final payment is not made within the prescribed period, the clerk shall readvertise the sale as provided in this section and pay all costs of the sale from the deposit.  Any remaining funds shall be applied toward the judgment.”  There was no sale which was set aside, only an incomplete sale because of the movant bidder’s failure to make the final payment.  When a final payment is not made by the successful high bidder, the clerk is required to apply the deposit towards the judgment.  

Deutsche Bank National Trust Company v. Smith, 276 So. 3d 315, 44 Fla. L. Weekly D 1842 (Fla. 4th DCA, July 17, 2019).
The Bank’s complaint to foreclose its mortgage included a count to enforce a lost note, attaching two assignments.  At trial, the Bank’s witness testified that the assignments predated the complaint.  The borrowers argued that the Bank failed to prove standing because it did not introduce a power of attorney showing that HomeEq was authorized to execute the assignments.  The trial court dismissed the case.

The District Court of Appeal reversed and remanded.  The evidence produced by the Bank, which was uncontradicted, unbroken chain of assignments, along with the witness’s testimony, was enough to establish a prima facie case to reestablish the lost note and establish the Bank’s standing to foreclose.  The trial court weighed the evidence and acted outside of its authority by dismissing the case.

Rivera v. The Bank of New York Mellon, 276 So. 3d 979, 44 Fla. L. Weekly D 1887 (Fla. 2nd DCA, July 24, 2019).
The Bank submitted an affidavit of a litigation resolution analyst stating that the demand letter was sent by Walz, a third party vendor.  The affidavit did not state that the analyst was familiar with Walz’s regular business practice regarding the mailing of default letters.  The trial court granted summary judgment for the Bank.

The District Court of Appeal reversed and remanded.  A genuine issue of material fact remained as to whether a default letter was mailed.  A default letter attached to a summary judgment affidavit is insufficient to prove that the letter was mailed.  The affiant must have personal knowledge of the company’s regular business practice in mailing letters.

Weisser Realty Group, Inc. v. Porto Vita Property Owners Ass’n., Inc., _____ So. 3d _____, 44 Fla. L. Weekly D 1904 (Fla. 3rd DCA, July 24, 2019).
Weisser Realty purchased a condominium unit identified as “Commercial Unit 1.”  The Association collected all assessments for each residential unit and commercial unit “having an active business-related function.”  Weisser did not pay assessments.  The Association recorded a lien and then filed a complaint to foreclose the lien.  The president of Weisser Realty claimed that the unit had no active business-related function and thus was not subject to the Declaration.  The trial court entered final summary judgment of foreclosure for the Association.

The District Court of Appeal affirmed.  The unit was properly assessed as a commercial unit where all of the documents refer to it as “Commercial Unit 1.” Weisser Realty provided no evidence that it was exempted from having to pay the assessments.  “As the record indicates, it is not the activity in the unit that defines its accessibility, but its classification in the purchase documents.”  

Wells Fargo Bank v. Stephenson, 277 So. 3d 286, 44 Fla. L. Weekly D 2001 (Fla. 5th DCA, August 2, 2019).
Wells Fargo Bank, as Trustee for a trust filed a mortgage foreclosure action.  The name of the trust in the complaint differed from the name of the trust in the assignment of mortgage.  The trial court dismissed the case without leave to amend.  

The District Court of Appeal reversed and remanded.  The assignment of mortgage was not relevant to the allegation, where there was a slight variation in Wells Fargo’s name.  To prove standing, the plaintiff is not required to identify or prove the trust on whose behalf the plaintiff acts.

Valencia Reserve H.O.A., Inc. v. Boynton Beach Associates, XIX, LLLP, 278 So. 3d 714, 44 Fla. L. Weekly D 2208 (Fla. 4th DCA, August 28, 2019).
Prior to turnover, the developer used the working fund contributions to offset the deficit obligations of the Association, instead of paying assessments on lots that it still owned.  The Association sued the developer claiming that the working fund contributions could not be used to offset the deficit under the § 720.308 Fla. Stat. (2018).  The trial court granted summary judgment for the developer.

The District Court of Appeal affirmed.  Section 720.308(1)(b), Fla. Stat. (2018) provides: 

While the developer is in control of the homeowners’ association, it may be excused from payment of its share of the operating expenses and assessments related to its parcels for any period of time for which the developer has, in the declaration, obligated itself to pay any operating expenses incurred that exceed the assessments receivable from other members and other income of the association.

The working fund contributions qualified as regular periodic assessments for purposes of calculating the developer’s final deficit obligations.  The Declaration stated that the working fund contributions could be used to pay the operating expenses.  The use of the working fund contributions, which amounted to three months assessments did not violate the HOA Act.

[bookmark: _Toc47304351]Baker v. The Courts at Bayshore Cd’m. Ass’n., Inc., 279 So. 3d 799, 44 Fla. L. Weekly D 2340 (Fla. 3rd DCA, September 18, 2019).
The Association’s complaint to foreclose a claim of lien contained the correct legal description.  The Association obtained a final judgment of foreclosure which contained an incorrect legal description, as did the certificate of title later issued by the Clerk.  The third party purchaser moved to correct the certificate of title, which was granted by the trial court.  The Association thereafter moved to correct the final judgment.  The trial court granted the motion.

The District Court of Appeal affirmed.  The trial court did not err in amending the final judgment to correct a scrivener’s error in the legal description where the error occurred upon entry of the final judgment and did not exist in a deed or mortgage prior to entry of the final judgment.  

Schroeder v. MTGLQ Investors, L.P., _____ So. 3d _____, 44 Fla. L. Weekly D 2370 (Fla. 4th DCA, September 18, 2019).
In a mortgage foreclosure complaint, the lender alleged that the loan was modified to increase the loan amount.  The documentary stamp taxes and intangible tax on the increased balance was not paid prior to the filing of the complaint.  The borrower did not raise any defense regarding the payment of taxes.  The trial court entered final judgment of foreclosure for the lender.

The District Court of Appeal reversed and remanded with instructions that another final judgment be entered without hearing upon proof of payment of the taxes.  A mortgage is not enforceable, including an increase in the principal balance, unless documentary stamp taxes and intangible taxes are paid.  

[bookmark: _Toc47304353]Lewis v. Innova Investment Group, 279 So. 3d 876, 44 Fla. L. Weekly D 2449 (Fla. 2nd DCA, October 2, 2019).
The lender obtained a final summary judgment of foreclosure.  On the day before the sale, the borrower filed bankruptcy under Chapter 7.  The statement of intention indicated that the property would be surrendered to the lender.  The borrower appealed the final summary judgment.

The District Court of Appeal dismissed the appeal as moot.  A borrower who has surrendered his or her property in their bankruptcy case cannot subsequently contest a mortgage foreclosure regarding that property.  The borrower is judicially estopped from contesting the foreclosure judgment.

U.S. Bank, Nat. Ass’n. v. Sturm, 280 So. 3d 1124, 44 Fla. L. Weekly D 2547 (Fla. 2nd DCA, October 16, 2019).
The borrower moved for involuntary dismissal of a mortgage foreclosure case arguing that the notice sent pursuant to the mortgage overstated the amount required to cure the default because it included amounts that accrued more than five-years earlier.  The trial court entered a final judgment for the borrowers.

The District Court of Appeal reversed and remanded for a new trial.  When the right to accelerate the debt for non-payment is optional with the holder of the note, the statute of limitations does not run until the note is due unless the lender accelerates and declares the full balance due earlier.  The court rejected the argument that the notice of default can include only amounts that have accrued within five years.

Kelly v. Duggan, 282 So. 3d 969, 44 Fla. L. Weekly D 591 (Fla. 1st DCA, October 23, 2019).
Kelly, a unit owner, sued Duggan, the President of his Association for alleged violations of the Florida Consumer Collection Practices Act in an unpaid condominium assessment dispute.  The trial court granted Duggan’s motion to dismiss.

The District Court of Appeal reversed and remanded.  The FCCPA provides that no person shall engage in certain practices while attempting to collect a “consumer debt.”  The Act defines consumer debt  as “any transaction or alleged obligation of a consumer to pay money arising out of a transaction in which the money, property, insurance, or services which are the subject of the transaction are primarily for personal, family, or household purposes, whether or not such obligation has been reduced to judgment.”  A condominium assessment is a consumer debt under the FCCPA and a consumer may seek civil remedies for violations.  The court certified conflict with the 5th District in  Bryan v. Clayton, 698 So. 2d 1236 (Fla. 5th DCA 1997)

U.S. Bank National Association v. Zayas, 290 So. 3d 972, 44 Fla. L. Weekly D 2695 (Fla. 3rd DCA, November 6, 2019).
[bookmark: _Hlk42461208]The trial court ordered the Bank to show cause why it should not be sanctioned for defying a discovery order.

The District Court of Appeal quashed the order.  First, it is a departure form the essential requirements of law to subject a party to a show cause order and sanctions for failing to produce documents it has not previously been ordered to produce.  Second, a court cannot require a deponent to produce documents outside his or her possession.  Third, documents regarding loan ownership and origin are irrelevant when the foreclosing plaintiff pleads standing as the noteholder.

Richard v. Asset Management West 15, LLC, 283 So. 3d 1282, 44 Fla. L. Weekly D 2883 (Fla. 2nd DCA, December 4, 2019).
In a mortgage foreclosure action, the lender’s motion for summary judgment attached an affidavit of a manager for the lender.  The affidavit did not attach any business records.  The trial court granted summary judgment for the lender.

The District Court of Appeal reversed and remanded.  There was nothing in the court record to support the amounts claimed in the affidavit.  The affidavit, standing alone, and with no business records attached, could not establish the amount of the indebtedness and was not a sufficient basis for the summary judgment.  

Real Estate Solutions Home Sellers, LLC v. Viera East Golf Course District Ass’n., Inc., 288 So. 3d 1228, 45 Fla. L. Weekly D 59 (Fla. 5th DCA, January 3, 2020).
In August 2017, Real Estate Solutions bought a property at a foreclosure sale located in a golf course community, subject to the Association’s Declaration.  Because the previous owner did not pay assessments, the Association placed a lien on the property and sent Real Estate Solutions a bill for $19,032.64.  Real Estate Solutions refused to pay on the grounds that the foreclosure extinguished amounts owed by the previous owner and filed a declaratory action.  Two months after filing the lawsuit, Real Estate Solutions sold the property.  The trial court dismissed the case because Real Estate Solutions was no longer the owner of the property and not entitled to a declaration of rights.

The District Court of Appeal reversed and remanded.  The sale of the property did not resolve the dispute between the parties.  There is still a need for a judicial determination to determine Real Estate Solution’s liability for unpaid assessments.  The declaratory judgment action was not moot just because the property was sold.

Ghani v. Deutsche Bank Nat’l. Trust Co., 287 So. 3d 637, 45 Fla. L. Weekly D 82 (Fla. 4th DCA, January 8, 2020).
In a mortgage foreclosure action, the Bank’s motion for summary judgment attached an affidavit of an employee of a subsequent servicer attesting that default notice was mailed and attached a copy of the default letter to the affidavit.  The trial court granted summary judgment for the Bank.

The District Court of Appeal reversed and remanded.  A default letter alone attached to an affidavit is not sufficient to prove that the letter was mailed.  To prove the mailing of the default letter additional evidence must be produced such as proof of regular business practices, an affidavit swearing that the letter was mailed or a return receipt.  

Frantz v. EM Paving Corp., _____ so. 3d _____, 45 Fla. L. Weekly D 229 (Fla. 5th DCA, January 31, 2020).
Mana International Corp. hired Margherio Construction Corp to build a commercial building on its property.  Margherio subcontracted with EMP for labor and materials.  EMP was not paid in full and sued Mana and Margherio to foreclose a construction lien.  Margherio hired Frantz to represent it.  The trial court entered a default final judgment of foreclosure against Mana for $63,578.61.  EMP purchased the property at foreclosure sale for $100.  EMP later filed a motion for writ of garnishment against Frantz, alleging he held Margherio’s funds.  The trial court entered a final judgment of garnishment against Frantz.  

The District Court of Appeal reversed the finding that EMP received no value from the foreclosure sale and remand for the trial court to determine the deficiency amount. EMP was required to obtain a deficiency judgment against Margherio before the trial court could issue the judgment of garnishment.  If a trial court issues two judgments for the same debt, one monetary and one judgment of foreclosure, the party must obtain a deficiency judgment before collecting on the remaining debt.

[bookmark: _Toc47304361]Denton v. HSBC Bank USA, 290 So. 3d 72, 45 Fla. L. Weekly D 270 (Fla. 4th DCA, February 5, 2020).
In response to the Bank’s mortgage foreclosure action, the owner’s answer claimed the bank did not comply with the notice of default provisions of the mortgage.  At trial, the bank introduced two default letters.  The trial court found that the default letter was mailed at least six days late, giving the owner only twenty-four days to cure the default but still granted final judgment for the Bank.

The District Court of Appeal affirmed.  The Bank proved substantial compliance with the notice of default conditions precedent. Substantial compliance is “that performance of a contract which, while not full performance, is so nearly equivalent to what was bargained for that is would be unreasonable to deny the [party] the [benefit].”

 Griffin v. LaSalle Bank, _____ So. 3d _____, 45 Fla. L. Weekly S 57 (Fla., February 6, 2020).
The trial court entered a final judgment of foreclosure in March 2010.  Before the foreclosure sale the property owner entered into a short sale agreement with a third party for $900,000.  The Bank’s law firm forgot to cancel the sale and the property was sold at foreclosure sale to Griffin, the brother-in-law of the original owner, for $75,000.  The trial court vacated the sale.  Griffin moved for damages, claiming he made improvements to the property in the amount of $368,000.  The trial court referred the matter to mediation, and denied the Bank’s motion to strike the order, finding it had jurisdiction to order the parties to mediation.

The First District concluded the trial court did not have jurisdiction to hear Griffin’s third- party motion for damages after the trial court entered final judgment of foreclosure.  
The Supreme Court quashed the First District’s decision.  
This Court has reemphasized "that the trial courts' use of their equity powers in resolving disputes pertaining to judicial foreclosure sale set aside actions is essential." Arsali v. Chase Home Fin. LLC, 121 So. 3d 511, 518 (Fla. 2013).

Further, this equity power should be used after a sale to protect against fraud, unfairness and imposition.  The trial court had continuing jurisdiction to consider the third-party’s motion for damages for repairs and improvements made to the property that he purchased at a foreclosure sale that was later vacated. 

[bookmark: _Toc47304363]BMG Realty Group, LLC v. U.S. Bank National Association, _____ So. 3d _____, 45 Fla. L. Weekly D 298 (Fla. 2nd DCA, February 7, 2020).
In April 2011, the owners surrendered the property to the Bank as part of their bankruptcy proceedings.  In January 2016, BMG purchased the property at a foreclosure sale resulting from a junior lienholder action.  In July 2016, the Bank filed a mortgage foreclosure complaint naming BMG as a defendant.  The trial court granted final judgment for the Bank.

The District Court of Appeal affirmed.  Surrender in the bankruptcy proceeding does not begin the statute of limitations because the surrender does not have the effect of accelerating the debt.  The statute of limitations does not begin to run when the borrowers surrendered the property.  

[bookmark: _Toc47304364]Townsend v. C.T. Box, _____ So. 3d _____, 45 Fla. L. Weekly D 341 (Fla. 4th DCA, February 12, 2020). 
In 1997 Bowman quitclaimed an undivided one-third interest in property to Townsend.  The deed was recorded in 2001.  In 1998, Bowman executed a mortgage on the property.  In 2000, the lender filed a foreclosure action but did not name Townsend.  The trial court entered final judgment and denied Townsend’s motion to intervene.  Townsend filed an action to quiet title.  The trial court granted summary judgment for the lender.

The District Court of Appeal reversed and remanded.  The summary judgment evidence showed that Townsend had been in actual, open, and continuous possession of the property since 1997 when the quitclaim deed was conveyed.  The lender was required to inquire into the rights of the occupants when Bowman obtained a mortgage.  The lis pendens statute states that: “Except for the interest of persons in possession or easements of use … the holder of any such unrecorded interest or lien shall intervene in such proceedings within 20 days after the filing and recording of said notice.”

[bookmark: _Toc47304365]Wells Fargo Bank v. Bricourt, _____ So. 3d _____, 45 Fla. L. Weekly D 342 (Fla. 4th DCA, February 12, 2020).
Two years after the Bank’s first mortgage foreclosure action was dismissed the parties entered into a loan modification. In 2016, the Bank filed a second foreclosure action with a lost note affidavit.  The Bank’s witness testified she personally conducted an investigation to look for the lost note but that there was no record reflecting that the original note had been transferred or seized.  The trial court denied the Bank’s request to admit the Lost Note Affidavit into evidence and granted final judgment for the borrowers.

The District Court of Appeal reversed and remanded.  To establish a lost note, it is sufficient for the witness to testify that he or she conducted a search for the lost note but could not locate it.  

[bookmark: _Toc47304366]Household Finance Corp. v. Williams, _____ So. 3d _____, 45 Fla. L. Weekly D 387 (Fla. 4th DCA, February 19, 2020).
The lender filed an action to foreclose its mortgage and to reform the legal description in the mortgage.  The trial court granted final judgment for the lender on the foreclosure count but involuntarily dismissed the reformation claim.  The borrower moved for attorney’s fees on the reformation count.  The trial court granted all of the borrower’s fees for both counts because she could not apportion the fees between the counts.
  
The District Court of Appeal reversed the determination of fees and remanded to require the borrower to allocate time spent on only the reformation count.  The lender’s reformation claim was completely outside the terms of the contract and cannot be inextricably intertwined with the foreclosure count.  Additionally, the trial court erred by awarding fees for the entries allocated to preparing and attending the hearing that determined the amount of fees due. 

Shipman v. Wells Fargo Bank, _____ So. 3d _____, 45 Fla. L. Weekly D 401 (Fla. 3rd DCA, February 19, 2020).
The trial court denied a motion to set aside a foreclosure sale.  The District Court of Appeal affirmed.  It is not an abuse of discretion to deny a motion to set aside a foreclosure sale when the parties are only negotiating an agreement to settle a dispute but have not actually settled it.  

Bank of America v. Jones, _____ So. 3d _____, 45 Fla. L. Weekly D 699 (Fla. 4th DCA, March 25, 2020).
Trial evidence in the Bank’s mortgage foreclosure action showed that the borrowers sent a cease and desist letter to the Bank.  Therefore, the Bank did not proceed with the face-to-face interview.  The borrowers moved to dismiss based on the Bank’s failure to conduct the face-to-face interview.  The trial court granted the motion and dismissed the case.

The District Court of Appeal reversed and remanded.  FHA backed loans require a face-to-face interview prior to filing a foreclosure action unless the borrower indicates that he/she will not cooperate in the interview.  The cease and desist letter indicates a unwillingness to commit to a meeting.  

For People’s Choice Home Loan Securities Trust Series 2005-4 v. Achinelli, _____ So. 3d _____, 45 Fla. L. Weekly D 711 (Fla. 2nd DCA, March 25, 2020).
On January 17, 2013, Jupiter House purchased property at a homeowners’ association foreclosure sale.  On January 23, 2013, the Bank filed a mortgage foreclosure complaint.  The Certificate of Title for the lien foreclosure action was issued on February 12, 2013.  Jupiter House moved to intervene in the mortgage foreclosure action.  The trial court granted the motion to intervene.  Jupiter House successfully argued that the Bank failed to prove standing to foreclosure and the trial court dismissed the case.

The District Court of Appeal reversed and remanded.  Jupiter House was not a proper party to the mortgage foreclosure because its purchase of the property was not completed until the certificate of title was issued, even though the purchaser began the purchase transaction prior to the recording of the lis pendens.  The title holder does not have standing to intervene when the acquisition of title to property is after the filing of a foreclosure complaint and notice of lis pendens. 

Mace v. M&T Bank, _____ So. 3d _____, 45 Fla. L. Weekly D 719 (Fla. 2nd DCA, March 25, 2020).
As a defense in a mortgage foreclosure action, the borrowers asserted the Bank failed to provide them with a pre-acceleration default notice.  At trial, the Bank introduced a default letter addressed to the borrowers through an assistant vice president and operations manager at the Bank.  The certified mail card was not dated or signed and there was no indication that the letter was in fact mailed.  The witness did not testify as to the Bank’s practice in mailing the default letters.  The trial court entered final judgment for the Bank.

The District Court of Appeal reversed and remanded for involuntary dismissal.  The Bank’s witness did not have personal knowledge as to whether the default letter was mailed.  Testimony by a witness without personal knowledge is inadmissible.  The Bank’s evidence was not sufficient to prove that the default letter was mailed because the only evidence was inadmissible hearsay.  The Bank should not have a “second bite at the apple.”

Management & Consulting, Inc. v. Tech Electric, Inc., _____ So. 3d _____, 45 Fla. L. Weekly D 753 (Fla. 3rd DCA, April 1, 2020).
M&C-Buslam, the general contractor, hired subcontractor, Tech Electric to work on a project owned by Nicover.  Tech Electric filed a lien after being terminated.  M&C sued Tech Electric seeking a summons/order to show cause pursuant to § 713.21, Fla. Stat.  why the lien should not be discharged.  When Tech Electric’s failed to show good cause why it did not file an action to foreclose its lien, though filing a verified response asserting validity of the lien, M&C moved to discharge the lien.  The trial court denied the motion, finding that Tech Electric’s response did show good cause why the lien was valid.

The District Court of Appeal quashed the trial court order.  Section 713.21(4), Fla. Stat. (2019) provides that following the issuance of a summons/order to show cause, within twenty days, the lienor must either: (1) demonstrate good cause why the action has not yet been filed and the lien should not be discharged; or, (2) file the foreclosure action.  The statute requires good cause as to why the lien has not been enforced, not requiring proof of the lien’s validity.  The statute provides: “Upon failure of the lienor to show cause why his or her lien should not be enforced or the lienor’s failure to commence such action before the return date of the summons the court shall forthwith order cancellation of the lien.”

Wilmington Savings Fund Society v. Tacoronte, _____ So. 3d _____, 45 Fla. L. Weekly D 788 (Fla. 5th DCA, April 3, 2020).
Wilmington filed a complaint to foreclose its mortgage, with an attached power of attorney granting to Shellpoint the authority to verify the complaint.  The trial court dismissed the complaint, ruling that Fla. R. Civ. Proc. 1.115(e) required verification by the claimant and did not permit verification by the claimant’s agent.

The District Court of Appeal reversed and remanded.  Rule 1.115 provides: “When filing an action for foreclosure of a mortgage on residential real property the complaint shall be verified by the clamant seeking to foreclose the mortgage.”  Rule 1.115 does not preclude the claimant’s servicer from verifying its complaint.  The word “claimant” is defined as someone who asserts a property interest in land or someone who asserts a right against the government.
[bookmark: _Hlk46077804]
Hollander v. Adrien, _____ So. 3d _____, 45 Fla. L. Weekly D 825 (Fla. 3rd DCA, April 8, 2020).
Plaintiff sued a law firm and lawyer alleging that the defendants violated Section 559.72, Fla. Stat. (2014) by sending threatening collection letters demanding payment of assessments even though the lawyer knew that the Declaration expired and was unenforceable under the Marketable Record Title Act (“MRTA”).  The trial court denied defendant’s motion to dismiss the complaint.

The District Court of Appeal denied the petition for writ of certiorari.  Where a declaration was not enforceable due to its expiration under MRTA, the litigation privilege does not apply.  Defendants had no basis to proceed with the collection of assessments.

MTGLQ Investors v. Moore, _____ So. 3d _____, 45 Fla. L. Weekly D 833 (Fla. 1st DCA, April 9, 2020).
Darrell Moore and his wife at the time, Samantha Snow jointly owned property.  Snow signed a mortgage note in favor of Flagstar Bank but Moore did not sign the note.  Snow and Moore both signed the mortgage securing the note.  Snow and Moore divorced in 2007.  Snow quitclaimed the property to Moore, who was supposed to take Snow’s name off of the note by refinancing. Moore did not do so.  The lender filed a mortgage foreclosure naming both Snow and Moore.  Moore claimed that he was unable to obtain account information because the loan was in Snow’s name.  The trial court granted judgment for the defendants, ruling that the prior lender had unclean hands because it did not change the name on the loan pursuant to the divorce decree.

The District Court of Appeal reversed and remanded for in rem judgment to be entered for the lender.  A lender is not bound by the terms of a divorce decree in a case to which it is not a party.  Further, the lender cannot have its collateral stripped if it does not modify the note and mortgage to pursuant to a divorce decree.  

Pensacola Beach, LLC v. Via De Luna Corp., _____ So. 3d _____, 45 Fla. L. Weekly D 891 (Fla. 1st DCA, April 15, 2020).
PBI leased property and developed a hotel on the property. PBI subleased the property to PBLLC which obtained a mortgage from American Fidelity Life Insurance Company.  When PBLLC defaulted, American Fidelity foreclosed and obtained a certificate of title.  Prior to the foreclosure sale, PBI and PBLLC sought a declaration that the mortgage did not encumber PBI’s leasehold interest in the hotel property and thus, the foreclosure did not extinguish PBI’s interest.  The trial court entered summary judgment for American Fidelity, ruling that the sublease did not reserve for PBI the right to redeem the property.

The District Court of Appeal affirmed.  PBI did not retain an interest in the hotel property free of the mortgage encumbrance and the right to redeem the property.  PBI’s right of redemption was “forever barred” when the certificate of title was issued.  

Scott v. Strategic Realty Fund, _____ So. 3d _____, 45 Fla. L. Weekly D 1137 (Fla. 2nd DCA, May 13, 2020).
Property owners signed a note and mortgage with SunTrust Mortgage which assigned the note and mortgage to MTGLQ Investors.  In September 2010, MTGLQ assigned the mortgage to Resi Whole Loan III LLC.  In March 2015, CV XXVII, LLC sued to foreclose the mortgage and attached a backdated corrective assignment of mortgage which attempted to assign the mortgage and the note.  The note attached to the complaint was payable to the original owner and bore no indorsement.  SRF, substituted as plaintiff, moved for summary judgment which the trial court granted.

The District Court of Appeal reversed and remanded.  SRF submitted an affidavit of a foreclosure bankruptcy coordinator who stated that by signing the corrective assignment, it was the intent of MTGLQ to assign the note with the mortgage.  However, the witness did not have personal knowledge of MTGLQ’s intent.  Also, the corrective assignment was not sufficient to support summary judgment because the trial court is precluded form weighing the evidence.  A backdated assignment could have had two meanings: either the note was equitably transferred, or the parties were attempting to backdate an event.  

Decks N Such Marine, Inc. v. Daake, _____ So. 3d _____, 45 Fla. L. Weekly D 1168 (Fla. 1st DCA, May 15, 2020).
DNS was not paid for improvements made to the Daake’s home.  DNS filed an action to foreclose its construction lien in 2006.  DNS did not file a notice of lis pendens until March 2013.  In 2006, the Daake’s obtained a mortgage from Bank of America.  DNS added the Bank to the foreclosure action.  The trial court granted summary judgment for the Bank because DNS failed to timely record the lis pendens.  The trial court then awarded attorney’s fees to the Bank.  

The District Court of Appeal reversed.  A junior interest holder named in a construction lien enforcement and foreclosure action may not recover attorney’s fees under Section 713.29, Fla. Stat. (2018).  Section 713.29 provides that in an action to enforce a construction lien, “the prevailing party is entitled to recover a reasonable fee….”  An award of attorney’s fees is limited to “the” party that prevails in the action to enforce the lien.  The statute is to protect lienors and owners.  Awarding fees to a junior lienor would upset the statute’s balance.  The Bank is not the prevailing party in the action to enforce the lien.

Jallali v. Christiana Trust, _____ So. 3d _____, 45 Fla. L. Weekly D 1189 (Fla. 4th DCA, May 20, 2020).
Dr. Jallali and his daughter purchased property in 2006 with a mortgage loan.  Dr. Jallali then deeded his interest to Ms. Jallali, who refinanced the loan.  In May 2007, the lender filed a foreclosure action naming only Ms. Jallali.  In 2013, Ms. Jallali deeded the property back to Dr. Jallali.  The trial court entered summary judgment for the lender which was reversed by an earlier appeal.  The Jallalis then sued the lender for wrongful foreclosure. The trial court entered summary judgment for the lender.

The District Court of Appeal affirmed.  The elements of a claim for wrongful foreclosure are: (1) a foreclosure sale occurred and (2) the plaintiff is not in default.  First, no sale occurred.  Dr. Jallali was still in possession of the property.  Second, Ms. Jallali was in default when the foreclosure action was filed.   

Old Cutler Lakes by the Bay Community Ass’n., Inc. v. SRP SUB, LLC, _____ So. 3d _____, 45 Fla. L. Weekly D 1214 (Fla. 3rd DCA, May 20, 2020).
SRP purchased property at a mortgage foreclosure sale.  The Association tried to collect all amounts owed prior to the issuance of the certificate of title.  SRP filed a declaratory action and the Association filed a counterclaim to foreclose its lien.  The trial court granted final judgment for SRP.

The District Court of Appeal affirmed.  The Declaration provided that a mortgage foreclosure extinguished the lien of the Association for assessments that came due prior to the foreclosure.  The purchaser of the property at the mortgage foreclosure sale was not liable for association assessments that came due prior to the foreclosure sale.

Earl W. Johnston Roofing v. Hernandez, _____ So. 3d _____, 45 Fla. L. Weekly D 1252 (Fla. 4th DCA, May 27, 2020).
The homeowner hired a contractor to repair her roof.   The total cost was $13,668,84 but the owner only paid $10,296.28.  The contractor filed a construction lien for $3,372.56 and then filed an action to foreclose the lien.  The trial court entered a default final judgment for the principal amount of $3,372.56 plus attorney’s fees and costs and interest.  The homeowner then paid only the principal amount.  The trial court entered an order satisfying the judgment and cancelling the foreclosure sale.

The District Court of Appeal affirmed the order canceling the foreclosure sale but reversed as to the satisfaction of judgment.  Because the homeowner did not pay the contractor’s attorney’s fees, costs and interest, the trial court erred in satisfying the judgment.  The contract provided for attorney’s fees, costs, and interest, which are included within the lien.  However, where a final foreclosure judgment reserves jurisdiction to assess attorney’s fees, a defendant that seeks his/her right of redemption does not have to pay attorney’s fees to be entitled to the redemption.
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Benitez v. Eddy Leal, P.A., 272 So. 3d 506, 44 Fla. L. Weekly D 931 (Fla. 3rd DCA, April 10, 2019).
The law firm represented a lender in a mortgage foreclosure action.  The lender was awarded a final judgment of attorneys’ fees and costs in the amount of $29,459 for the successful representation in the appeal of the case.  Thereafter, the attorney withdrew from the case.  A new attorney obtained a final judgment of foreclosure against the borrower and two guarantors.  The old attorney then filed a charging lien.  The trial court imposed a charging lien for $29,459.

The District Court of Appeal reversed and vacated the order imposing a charging lien.  First, the lawyer failed to timely notify the client of the claim of lien because he did not file his notice of charging lien until after the final judgment had been entered in favor of his former client.  The attorney is obligated to notify his client before the close of the original proceeding that he intends to purse the charging lien.  Second, the trial court failed to conduct an evidentiary hearing before approving the charging lien. 

CalAtlantic Group, Inc. v. Dau, 268 So. 3d 265, 44 Fla. L. Weekly D 1004 (Fla. 5th DCA, April 18, 2019).
Homeowners sued their community’s developer for specific performance of an alleged oral contract and declaratory judgment finding the developer breached the community’s Declaration of Covenants by failing to adequately maintain common areas.  After the developer filed a motion to dismiss, the owners voluntarily dismissed the case.  The developer moved for attorney’s fees pursuant to Section 57.105(7), Fla. Stat. (2017).  The trial court denied the motion on the grounds there was no finding of a violation and no order adjudicating the merits of the case.

The District Court of Appeal reversed and remanded.  The attorney’s fees provision in the Declaration applies to lawsuits for violations of the Declaration.  The owner’s lawsuit seeking a declaratory judgment that the developer breached the Declaration fell within the scope of the attorney’s fees provisions of the Statute and the Declaration.  When a plaintiff takes a voluntary dismissal, the defendant is deemed the prevailing party and entitled to attorney’s fees if the contract authorizes attorney’s fees. 

Glass v. Nationstar Mortgage, LLC, 268 So. 3d 676, 44 Fla. L. Weekly S 148 (Fla., April 18, 2019).
The lender filed a complaint to foreclose a reverse mortgage.  The trial court granted the defendant’s motion to dismiss the complaint with prejudice.  The defendant sought attorney’s fees. The lender appealed the decision but then filed a notice of voluntary dismissal.  The defendant filed a renewed motion for appellate attorney’s fees.  

The Fourth District Court of Appeal denied the defendant’s motion for attorney’s fees, finding that the defendant was not entitled to appellate fees because she prevailed on her standing argument in the trial court.

Initially, the Florida Supreme Court quashed the decision of the Fourth District holding that a voluntary dismissal of an appeal renders the opposing party the prevailing party for the purposes of appellate attorney’s fees.   44 Fla. L. Weekly S 100 (Fla., January 4, 2019).

On Motion to Recall Mandate, the Supreme Court withdrew its Mandate and concluded that jurisdiction was improperly granted, discharged jurisdiction and dismissed the appeal.

Petri Positive Pest Control, Inc. v. CCM Cd’m Ass’n., Inc., 271 So. 3d 1001, 44 Fla. L. Weekly D 1135 (Fla. 4th DCA, May 1, 2019).
In 2013, the Association sued Petri for negligence and breach of contract.  The Association served an offer of judgment to settle all claims for $500,000 which was rejected.  The jury found in favor of the Association and awarded $551,881 in damages and $84,295.60 in prejudgment interest.  The trial court then granted the Association’s motion for attorneys’ fees, including post-offer prejudgment interest in calculating the statutory threshold amount to trigger an award of attorney’s fees.

The District Court of Appeal reversed but certified conflict.  Prejudgment interest may only be included up to the time of the offer.  “Were we writing on a clean slate, we would interpret the statute as written and include post-offer prejudgment interest.  But as the supreme court opinions appear to exclude post-offer prejudgment interest in the judgment obtained, we are bound to follow the supreme court.”   The court certified the following:

FOR PURPOSES OF CALCULATING WHETHER A PLAINTIFF HAS MET THE THRESHOLD AMOUNT OF DIFFERENCE BETWEEN AN OFFER OF JUDGMENT AND THE JUDGMENT ENTERED FOR PURPOSES OF SECTION 768.79, FLORIDA STATUTES, MUST POST-OFFER PREJUDGMENT INTEREST BE EXCLUDED FROM THE AMOUNT OF THE “JUDGMENT OBTAINED”?

Plaza La Mer, Inc. v. Delray Property Investments, Inc., 275 So. 3d 640, 44 Fla. L. Weekly D 1245 (Fla. 4th DCA, May 8, 2019).
The trial court awarded Delray Property $1,203,852.47 in attorney’s fees and costs: $969,571.88 from Plaza La Mer and South Square Development and $234,280.59 solely from Plaza La Mer.  Delray Property challenged the allocation of the fees and costs.

The District Court of Appeal affirmed.  This case involved two parties acting as one, making it impossible to apportion fees without arbitrarily assigning each half the burden. The plaintiffs jointly prosecuted claims against the defendants, sharing counsel and legal arguments.  

Topalli v. Feliciano, 272 So. 3d 836, 44 Fla. L. Weekly D 1319 (Fla 2nd DCA, May 17, 2019).
The trial court granted the plaintiffs a continuance on the day trial was to begin on their personal injury lawsuit.  The plaintiffs offered to pay the costs and attorney’s fees incurred by the defendants as a result of the continuance.  The trial court awarded defendants’ costs in the amount of $49,598.95.

The District Court of Appeal reversed and remanded to award only costs that were directly attributable to the continuance.  First, the trial court should not have entered an executable judgment for costs while the underlying case was still ongoing.  Second, the court erred in awarding cost of items that clearly were not attributable to the continuance, such as expense for medical records which would be used whenever the trial took place.

Valencia Golf and Country Club H.O.A., Inc. v. Community Resource Services, Inc., 272 So. 3d 850, 44 Fla. L. Weekly D 1337 (Fla. 2nd DCA, May 22, 2019).
Valencia Golf and Country Club sued Community Resource Services and HOA’s master association over irrigation and cable services to the Valencia community.  During discovery, the HOA obtained a copy of the cable agreement which cleared up cable issues.  Meanwhile, the County entered into an agreement with Community Resource Services for the treatment of wastewater to be used by the community.  Thereafter, the HOA dismissed its lawsuit.  CRS and the master association moved for attorney’s fees and costs as the prevailing parties.  The trial court entered final judgment for fees and costs in the amount of $34,887.58.

The District Court of Appeal reversed.  The general rule is that the defendant is the prevailing party when a plaintiff dismisses a lawsuit.  An exception to the general rule is when both parties compromise in agreeing to a settlement to end the litigation.  “We reach this result to avoid penalizing Valencia with a substantial assessment of attorneys’ fees for dismissing their claims where a continuation of the lawsuit ‘would have been a waste of resources’.”

Smith v. Unum Life Insurance Company of America, 275_So. 3d 757 (2019), 44 Fla. L. Weekly D 1610 (Fla. 5th DCA, June 21, 2019).
Smith sued Unum Life after Unum Life denied Smith’s claim for disability benefits.  The parties settled the case, agreeing that Smith was entitled to attorneys’ fees but were unable to agree on the amount.  The trial court awarded attorneys’ fees and costs but refused to grant prejudgment interest and failed to tax Smith’s expert fee in preparing the court ordered affidavit.
The District Court of Appeal reversed in part and remanded for an amended final judgment.  The trial court erred in failing to award any prejudgment interest.  Upon remand, the trial court is to award prejudgment interest from the date of settlement or from an alternative date when Unum could have made an informed tender of payment.  The trial court erred in failing to tax the expert’s time in preparing the court ordered affidavit.  
GEICO General Ins. Co. v. Steinger Iscoe & Greene, 275 So. 3d 775, 44 Fla. L. Weekly D 1656 (Fla. 3rd DCA, June 26, 2019).
Monsalve hired Steinger Iscoe & Greene to negotiate with GEICO.  Monsalve then fired Steinger and hired Litigation Law.  Steinger sent GEICO notice of a charging lien.  GEICO settled the claim and sent a check to Litigation Law but did not include Steinger as a payee.  Steinger sued to recover its attorney’s fees.  The trial court found GEICO negligent and liable for the charging lien.
The District Court of Appeal affirmed.  To perfect a charging lien, the lienor only has to demonstrate that he or she provided the parties to the litigation with timely notice of the charging lien.  Steinger timely notified GEICO of the charging lien.  GEICO had a duty to protect Steinger’s attorney’s lien by notifying Steinger of the settlement and including Steinger on the settlement check.  

The Burton Family Partnership v. Luani Plaza, Inc., 276 So. 3d 920, 44 Fla. L. Weekly D 1720 (Fla. 3rd DCA, July 3, 2019).
Burton, the owner of two units in Luani Plaza filed a declaratory action seeking a determination he had the right to convert his units into affordable housing.  Luana Plaza filed an action to foreclose an assessment lien.  In 2011, the cases were consolidated and the trial court entered final judgment of foreclosure in favor of Luani Plaza.  After the appellate court affirmed the judgment, the trial court conducted an evidentiary hearing on attorney’s fees and entered an amended final judgment awarding fees incurred in the underlying litigation, fees incurred in litigating the amount of fees, and prejudgment interest on the total merged fee amount back to 2011, the date the fee entitlement was initially determined by the trial court.

The District Court of Appeal affirmed the trial court’s determination of entitlement and the fee award but reversed and remanded for the recalculation of prejudgment interest.  In Florida, entitlement to prejudgment interest is governed by the “loss theory” which provides that the plaintiff is to be made whole from the date of the loss once a finder of fact has determined the amount of damages and defendant’s liability.  The fixed date of loss for awarding prejudgment interest, on the fees on fees, was the entry of the amended final judgment.

Phillips v. Leon County Public Works, 277 So. 3d 1076 (2019), 44 Fla. L. Weekly D 1747 (Fla. 1st DCA, July 9, 2019).
During discovery, the claimant’s attorney subpoenaed documents related to the amount of attorney’s fees payable to claimant’s attorney by the Employer/Serving Agent.  The E/SA’s attorney sent a proposed motion for protective order and filed it without consulting with claimant’s attorney.  Claimant moved for sanctions under Section 440.32(3), Fla. Stat. (2017) alleging that the E/SA attorney raised an improper and unfounded discovery objection in a motion for protective order.  The Judge of Compensation Claims denied the motion.

The District Court of Appeal reversed and remanded for a hearing on the merits.  The unambiguous language of Section 440.32(3) provides that sanctions are both mandatory and not subject to any specific time limitation other than the pendency of ongoing litigation.  The 21-day safe harbor contained within Fla. Admin Code Rule 60Q-6.125(4)(a) does not apply to the extent its provisions contradict the statute.  The sanction in 440.32(3) is a stand-alone statutory sanction without regard to the rule. 

Sherman v. Sherman, 279 So. 3d 188 (2019), 44 Fla. L. Weekly D 2391 (Fla. 4th DCA, September 25, 2019).
Ruth Sherman created an irrevocable trust for the home she lived in with her son, Myron.  After Ruth died, her daughter Valerie sued Myron regarding title to the home.  Myron filed counterclaims.  The trial court dismissed the damages claims but granted Valerie’s request for declaratory judgment determining that Valerie and Myron were the owners of the property.  The final judgment directed Valerie to advance costs for the sale of the home for which she was to be reimbursed.  The trial court denied Valerie’s motion for costs finding that neither party was the prevailing party.

The District Court of Appeal reversed and remanded.  Section 57.041(1), Fla. Stat. (2018) provides the party recovering judgment shall recover all his or her legal costs and charges which shall be included in the judgment.  Valerie should have been awarded costs as the party recovering judgment.  The trial court incorrectly applied the “prevailing party” standard instead of the “party recovering judgment” standard.

Parker Waichman LLP v. R.J. Reynolds Tobacco Co., 288 So. 3d 726, 44 Fla. L. Weekly D 2464 (Fla. 4tH DCA, October 2, 2019).
In November 2007, Parker Waichman hired Chaikin, a Florida lawyer to assist in screening Florida Engle cases.  Chaikin was named a partner but never given partner responsibilities.  Chaikin then sued R.J. Reynolds on behalf of the Estate of Thomas Purdo and others.  In 2015, Chaikin resigned to start his own firm.  Ms.  Purdo decided to stay with Chaikin and the Alex Alvarez Law Firm which was brought in to assist Chaikin.  Thereafter, Parker Waichman filed a charging lien.  The trial resulted in a $33.5 million verdict for the Purdo Estate resulting in a contingency fee for Chaikin in the amount of $4,223,700.  The trial court awarded Parker Waichman attorney’s fees of $75,400 based on Quantum Meruit. 

The District Court of Appeal affirmed.  Since Chaikin owed no fiduciary duty to the firm, Parker Waichman was not entitled to the full proceeds of Chaikin’s share of the Purdo contingency fee.  For purposes of dividing the contingency fee in a case involving the departure of a limited partner from a law firm, the framework should mirror the one used when an associate attorney leaves a firm instead of when a general partner equity holding attorney or shareholder departs.  

Nunez v. Allen, Upon Remand From the Florida Supreme Court, _____ So. 3d _____, 44 Fla. L. Weekly D 2511 (Fla. 5th DCA, October 11, 2019).
Gabriel Nunez, while operating a vehicle owned by his father, Jairo Nunez, struck an unoccupied truck owned by Allen.  Allen sued Gabriel and Jairo Nunez for damages for loss of value in his truck, the cost to repair the truck and the loss of the use of the truck while it was being repaired.  Allen served each defendant $20,000 proposals for settlement which were rejected.  Each defendant was represented by the same attorney and jointly answered the complaint.  The trial court rendered a judgment for Allen in the amount of $29,785.97.  Allen, an experienced civil trial lawyer who represented himself before bringing in co-counsel to assist him, was awarded attorney’s fees in the amount of $343,590.  

The District Court of Appeal reversed and remanded.  The decision whether to award attorney’s fees to an attorney who is a party in the case, for his or her own services performed during the time when the attorney is also being represented by co-counsel is dependent on whether the task performed by the party-attorney is for actual legal services.  The attorney’s fee awarded in this case where the damaged truck was six years old and negligence was not an issue was unreasonable.  630.3 hours equated to one attorney working 40 hours per week on this case and no other case for almost four months.

Fleming v. Blackwell-Gomez, 290  So. 3d 961, 44 Fla. L. Weekly D 2578 (Fla. 3rd DCA, October 23, 2019).
The trial court dismissed an action brought against Fleming on May 23, 2018.   On October 3, 2018, Fleming moved for attorney’s fees under Section 776.032(3), Fla. Stat. (2012).  The trial court denied the motion for attorney’s fees as untimely.

The District Court of Appeal affirmed.  Fleming never filed a motion seeking an enlargement of time due to excusable neglect.  Without a specific finding of entitlement, a motion for attorney’s fees filed more than 30 days after the trial court’s order is entered is untimely.  

Kalis v. Kalis, 284 So. 3d 540, 44 Fla. L. Weekly D 2597 (Fla. 4th DCA, October 23, 2019).
The trial court awarded final judgment of dissolution of marriage and included within the assessment of attorney’s fees $3,766.50 for clerical work performed by the former wife’s attorney’s secretary.

The District Court of Appeal reversed and remanded for the court to enter an amended final judgment deducting $3,766.50.  The trial court erred in including within the assessment of attorney’s fees work done by the former wife’s attorney’s secretary.

Wilcox v. Neville, 283 So. 3d 878, 44 Fla. L. Weekly D 2651 (Fla. 1st DCA, October 30, 2019).
Wilcox sued Michael Neville and Jason Neville for damages based on a 2015 automobile accident.  On May 2, 2017, Wilcox filed a notice of serving a proposal for settlement as to both defendants.  On May 17, 2017, Jason accepted the proposal for $60,400 and the claim was dismissed as to Jason Neville.  The trial proceeded against Michael Neville and the jury returned a verdict for Wilcox in the amount of $126,592.33.  Wilcox moved for attorney’s fees.  The trial court found that Jason’s settlement was not a post-offer settlement and entered final judgment for Wilcox in the amount of $58,865.73, after deducting Jason’s settlement and PIP benefits.  The trial court denied the motion for attorney’s fees.

The District Court of Appeal reversed and remanded.  Section 768.79(6), Fla. Stat. (2015) requires the judgment obtained to include the amount of any settlement by a co-defendant after the date of service of the offer on the defendant by which the verdict was reduced.  The court was required to add the $60,400 settlement amount to the net judgment in calculating the judgment obtained and determining the entitlement to attorney’s fees.

MacKenzie v. Centex Homes, 281 So. 3d 621, 44 Fla. L. Weekly D 2659 (Fla. 5th DCA, November 1, 2019).
Homeowners sued the developer and homeowners’ association seeking a declaration of their rights under the Declaration of Restrictions.  The trial court dismissed the third count and then granted summary judgment for the defendants.  The District Court of Appeal reversed the summary judgment on the second count.  Upon remand, the trial court determined the plaintiff was the prevailing party on the second count and awarded defendants attorney’s fees.  Although the court found the defendants were the prevailing party on the the third count, the court declined to award attorney’s fees.

The District Court of Appeal reversed the part of the final judgment that failed to award defendants attorney’s fees on the third count.  The trial court erred in finding that defendant was not entitled to attorney’s fees because the time expended in defense of the claim was not “significant.”  Because the defendant prevailed on a separate and distinct claim to which mandatory fee provisions apply, the defendant was entitled to attorney’s fees.

[bookmark: _Toc47304400]Tison v. Clairmont Condominium Ass’n., Inc, 288 So. 3d 699, Fla. L. Weekly D 2684 (Fla. 4th DCA, November 6, 2019).
In December 2015, the Association sued Tison to foreclose its lien for assessments.  In March 2017, Tison sold the unit.  In 2018, the trial court dismissed the case for lack of prosecution.  Tison moved for attorney’s fees as the prevailing party.  The trial court denied the motion because Tison was not the unit owner when the case was dismissed.

The District Court of Appeal reversed and remanded.  Even though Tison sold his unit after the lender filed a lien foreclosure action, Tison was entitled to recover prevailing party attorney’s fees because he owned the unit when the action was filed.  The relevant question was whether Tison was a unit owner when the cause of action for unpaid assessments accrued, not whether Tison was a unit owner at the time he filed for attorney’s fees.  Because Tison was a unit owner when the Association’s cause of action accrued, Tison had a vested right to attorney’s fees.   

[bookmark: _Toc47304401]Hardeman Landscape Nursery, Inc. v. Watkins, 290 So. 3d 574, 45 Fla. L. Weekly D 186 (Fla. 2nd DCA, January 22, 2020).
Watkins sued Hardeman who counterclaimed, each alleging breach of a landscaping contract.  The trial court entered final judgment finding that Watkins breached the contract but could prove no damages, thus he could recover nothing.  Hardeman moved for attorney’s fees as the prevailing party.  The trial court denied the motion, finding there was no prevailing party.

The District Court of Appeal reversed the determination as to attorney’s fees.  Because Hardeman prevailed on Watkins main claim and on its own counterclaim, the trial court erred by declining to award prevailing party attorney’s fees.  In a breach of contract claim one party must prevail, even when no damages are awarded.  

Law Offices of Fred C. Cohen v. H.E.C. Cleaning, LLC, En Banc, 290 So. 3d 76, 45 Fla. L. Weekly D 265 (Fla. 4th DCA, February 5, 2020).
A former client filed a legal malpractice action against the former attorney.  The former law firm e-mailed the former client’s new attorney a twenty-one-day safe harbor notice and a proposed motion for sanctions pursuant to Section 57.105, Fla. Stat. (2015).  The former client did not dismiss the lawsuit.  The new attorney withdrew and the court ordered the former client to retain new counsel.  The former client did not retain new counsel; thus, the trial court dismissed the action against the law firm.  The trial court granted the new attorney’s motion to strike the 57.105 motion because it did not comply with Fla. R. Civ. Proc. 2.516’s e-mail service requirements.

The District Court of Appeal reversed and remanded.  Rule 2.516’s e-mail service requirements do not apply to service of a Section 57.105 safe harbor notice.  The court receded from the Matte v. Caplan, 140 So. 3d 686 (Fla. 4th DCA 2014) and Estimable v. Prophete, 219 So. 3d 1001 (Fla. 4th DCA 2017) cases. 

S.K. Condominium II Ass’n., Inc. v. NS/CSE Siesta Key, LLC, _____ So. 3d _____, 45 Fla. L. Weekly D 272 (Fla. 2nd DCA, February 5, 2020).
A condominium association and unit owner sued the condominium’s developer seeking judicial revision of the Declaration.  The trial court granted summary judgment to the defendants and awarded attorney’s fees.

The District Court of Appeal reversed.  Attorney’s fees may only be awarded pursuant to an entitling statute or agreement. The Declaration provides that the “non-complying party shall pay” attorney’s fees.  Plaintiff did not breach the Declaration merely by filing the lawsuit seeking a declaration or reformation when there was no non-compliance at issue.  

Residents for a Better Community v. WCI Communities, Inc., _____ So. 3d _____, 45 Fla. L. Weekly D 419 (Fla. 2nd DCA, February 26, 2020).
Residents for a Better Community and Craig filed a declaratory action against WCI regarding a dispute between the homeowners and the developer.  After the community association sued WCI for the same relief, Residents and Craig dismissed their complaint.  WCI moved for sanctions pursuant to Section 57.105(1), Fla. Stat. (2017).  The trial court awarded sanctions and attorney’s fees.

The District Court of Appeal reversed.  The motion for sanctions must be filed before the case is voluntarily dismissed.  It was error to conclude that WCI prevailed because WCI did not succeed in making the claims go away after the plaintiffs dismissed their case.  The same claims remained pending in the lawsuit filed by the association.

School Board of Palm Beach County v. Bakst, _____ So. 3d _____, 45 Fla. L. Weekly D 859 (Fla. 4th DCA, April 15, 2020).
The School Board notified charter school Eagle Arts Academy on March 16, 2018 that it was initiating a 90-day termination proceeding based on Eagle’s fiscal mismanagement.  On July 1, 2018, the termination of a charter school statute was amended to add a fee-shifting provision for the prevailing party to obtain attorney’s fees and costs.  On August 1, 2018, the School Board voted to immediately terminate Eagle’s charter because Eagle was evicted from its facility. The School Board dismissed the 90-day termination proceeding.  The trial court granted attorney’s fees to Eagle as the prevailing party.

The District Court of Appeal reversed.  The fee-shifting, prevailing party provision in the amendment to Section 1002.33(8)(b), Fla. Stat. (2018) could not be applied to a termination proceeding which began prior to the date that the statute was amended. The commencement of the case is the operative date and not the date that the case was dismissed.  

VME Group International, LLC v. The Grand Condominium Ass’n., Inc., On Motion for Review, _____ So. 3d _____, 45 Fla. L. Weekly D 968 (Fla. 3rd DCA, April 22, 2020).
VME sued Kalb for declaratory relief, breach of fiduciary duty, civil conspiracy and violation of restraint of trade.  The trial court denied VME’s motion for temporary injunction.  VME appealed and the District Court of Appeal affirmed the order denying injunctive relief.  The appellate court entered an order granting Kalb appellate attorneys’ fees but neglected to contain language that the attorneys’ fees was conditioned on Kalb prevailing in the litigation.  VME filed a motion for rehearing which was denied.  No mandate was issued from the appellate court.  Kalb filed a motion seeking a determination of his attorneys’ fees.  The trial court entered an order awarding Kalb $38,250.

The District Court of Appeal vacated the order.  The trial court did not have jurisdiction to issue the attorneys’ fee order because the mandate from the appellate court finalizing the affirmance opinion and fee entitlement order had not been issued.  Awarding unconditional appellate fees to Kalb was premature because no prevailing party had been established in the trial court. 
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Bazzichelli v. Deutsche Bank Trust Co. Americas, 274 So. 3d 414, 44 Fla. L. Weekly D 860 (Fla. 3rd DCA, April 3, 2019).
The lender obtained a final judgment of foreclosure.  The property was sold at foreclosure sale and the lender obtained a certificate of title.  Thereafter, the lender moved to reopen the case to amend its name on the final judgment and certificate of title.  The trial court granted the motion to amend the lender’s name.  The trial court also denied the owner’s objection to the issuance of a certificate of title.

The District Court of Appeal affirmed.  Clerical mistakes in judgments may be corrected by the court at any time or on the motion of any party.  Name changes are permitted under Fla. R. Civ. Proc. 1.540(a) at any time.

Office of the Attorney General v. Nationwide Pools, Inc., 270 So. 3d 406, 44 Fla. L. Weekly D 847 (Fla. 4th DCA, April 3, 2019).
The Office of the Attorney General sued Nationwide Pools for deceptive trade practices.  The individual defendants entered into consent judgments.  Seventeen months later, the defendants moved to disqualify the judge based on ex-parte proceedings.  The judge granted the motion.  The defendants then moved to vacate the consent judgments arguing they were denied due process due to the ex-parte proceedings.  The trial court vacated the judgments.

The District Court of Appeal reversed and remanded to reinstate the consent judgments.  The defendants agreed to the judgments, precluding the due process challenges they raised to events that occurred before they consented to the judgments.  

Waldman v. Laquer Family Holdings L.P., 273So. 3d 1061, 44 Fla. L. Weekly D 860 (Fla. 3rd DCA, April 3, 2019).
Property owners moved to set aside a foreclosure sale based on “dramatic irregularities” and technical errors but did not introduce substantial evidence.  The trial court denied the motion to set aside the sale.

The District Court of Appeal affirmed.  Although notice of the hearing on the owner’s objection to the sale contained an invalid email address for the owner, her attorney of record was duly served with the notice.  Notice to the attorney constitutes notice to the client.

Florida Organic Aquaculture, LLC v. Advent Environmental Systems, LLC, 268 So. 3d 910, 44 Fla. L. Weekly D 883 (Fla. 5th DCA, April 5, 2019).
Advent sued Florida Organic for breach of contract.  Advent made an offer of judgment for $50,000 which was not accepted.  The trial court granted judgment for Advent in the amount of $65,000.  Advent moved for attorney’s fees and costs.  The trial court granted the motion as to costs but denied the motion as to attorney’s fees.  Advent filed a motion for rehearing, which was denied by the trial court.  Advent then filed a motion for reconsideration.  The trial court vacated its order and granted attorney’s fees and costs to Advent.

The District Court of Appeal reversed and remanded to vacate all orders entered after the denial of Advent’s motion for rehearing.  Post-judgment orders denying attorney’s fees are final orders unless it is clear that the trial court did not intend to end its judicial labor.  The order granting Advent costs but denying attorney’s fees was a final order.  The trial court lacked jurisdiction to enter orders and the judgment after it denied Advent’s motion for attorney’s fees.

Marocco v. Brabec, _____ So. 3d _____, 44 Fla. L. Weekly D 897 (Fla. 1st DCA, April 5, 2019).
Marocco went overseas while having his properties remodeled.  His neighbors acted as liaisons with the contractors doing the remodeling.  Upon his return, Marocco learned that his neighbors billed him for more work than he authorized leading Marocco to sue his neighbors, seeking damages and lost wages.  The neighbors counterclaimed for unjust enrichment.  After the jury awarded Marocco $510,500 in lost wages, the trial court sua sponte entered judgment notwithstanding the verdict awarding Marocco $1,125 but no lost wages and awarded $2,505 to the neighbors.  The trial court did not award attorney’s fees and costs to either party.

The District Court of Appeal reversed the final judgment and remanded for entry of an amended final judgment in accordance with the jury’s verdict.  The trial court erred in applying the sword and shield doctrine because the doctrine had not been raised until the judge raised it at pretrial conference three weeks before the trial was to begin.  Also, Marocco did not shield himself from the discovery of information relevant to the lost wages claim.  

AVP Destiny, LLC v. FD Destiny, 267 So. 3d 1048, 44 Fla. L. Weekly D 954 (Fla. 4th DCA, April 10, 2019).
The FD parties sued the Pugliese parties for civil theft.  The jury awarded the FD parties $2.9 million in compensatory damages.  The trial court tripled that amount and then added prejudgment interest to the tripled amount.

The District Court of Appeal affirmed.  The prejudgment interest should only be awarded on the actual amount stolen, and not on the treble damages.  The purpose of prejudgment interest is restitution, not retribution. 

Jimenez v. Granada Ins. Co., 272 So. 3d 517, 44 Fla. L. Weekly D 930 (Fla. 3rd DCA, April 10, 2019).
Martinez was injured when the bicycle he was riding was hit by a vehicle driven by Jimenez and owned by Henry Auto Broker Finance.  Martinez sued Jimenez’ employer, Ben Auto Service and Henry Auto Broker Finance.  Ben Auto was insured by Granada.  Granada filed a declaratory judgment action against Ben Auto and Martinez, alleging the insurer did not have to indemnify Ben Auto because the accident did occur during the scope of Martinez’s employment.  Granada served non-party subpoenas on Infinity Auto, Jimenez personal automobile insurer and on Western Heritage, Henry Auto’s insurer.  The trial court did not grant the protective order based on Jimenez “work-product privilege” objection.

The District Court of Appeal dismissed the petition for writ of certiorari.  The insurers, recipients of the non-party subpoenas, did not object to the subpoenas.  Jimenez did not have standing to assert the work product privilege on behalf of the two subpoenaed insurers; therefore, the appellate court did not have jurisdiction.  Jimenez cannot establish irreparable harm.

Diamond v. Elvis Towing, Inc., 268 So. 3d 249, 44 Fla. L. Weekly D 971 (Fla. 2nd DCA, April 12, 2019).
Diamond filed a class action against Elvis Towing alleging damages over $15,000.  The trial court transferred the case to county court, finding that the amount in controversy was less than $15,000.   

The District Court of Appeal quashed the order transferring the case to county court.  The evidenced suggested that the company towed between 200 and 300 vehicles without the owners’ consent charging a base rate of $100 per car.  The trial court could not have concluded that the amount in controversy was unquestionably less than $15,000.  It was also improper for the trial court to transfer the case to the county court before making a determination that the requirements of a class action had not been met.

Redmond v. First Guaranty Mortgage Corp., 268 So. 3d 918, 44 Fla. L. Weekly D 965 (Fla. 5th DCA, April 12, 2019).
First Guaranty sued to foreclose its mortgage.  Redmond was personally served with the complaint at the address of the mortgaged property.  Redmond did not respond to the complaint, thus, First Guaranty moved for a clerk’s default.  Redmond’s co-defendant entered into consent final judgment for the claim.  A copy of the final judgment was mailed to Redmond.  Redmond then hired counsel who filed a motion for relief from the final judgment and motion to vacate the default.  First Guaranty noticed the motion for relief from judgment on Sunday before the Tuesday hearing date.  The trial court denied the motions because Redmond’s counsel failed to appear.

The District Court of Appeal affirmed.  Because the trial court could have summarily denied Redmond’s motion for relief from judgment without an evidentiary hearing, the insufficient notice was not critical.  Redmond failed to show excusable neglect and failed to show due diligence by waiting almost seven months from the time the default was mailed to him before moving to vacate the default.

In Re: Estate of Bunda, 268 So. 3d 255, 44 Fla. L. Weekly D 992 (Fla. 1st DCA, April 16, 2019).
In 2013, a $273,100 insurance check made payable to the Estate of Larry Bunda was transmitted to the Department of Financial Services, Division of Unclaimed Property.  In 2016, Bunda’s children filed a Petition for Summary Administration requesting one-half of the insurance check.  The trial court issued an Order for Summary Administration authorizing the distribution.  Ocwen then filed a competing claim.  After the Department approved Ocwen’s claim, the trial court set aside its Order for Summary Administration.

The District Court of Appeal quashed the order setting aside the Order for Summary Jurisdiction.  By vacating its Order for Summary Administration, the trial court took away the children’s ability to make a claim for the proceeds under Fla. Admin. Code R. 69G-20.022(3)(a)2 in pending administrative proceedings which would cause irreparable harm.  Without the Order, the children will lose their inheritance.  

Young v. State of Florida, Department of Children and Families, 271 So. 3d 1164, 44 Fla. L. Weekly D 977 (Fla. 4th DCA, April 17, 2019).
A day care owner plead guilty to aggravated battery 17 years ago.  She applied to the Department of Children and Families for an exemption from disqualification in 2004 and was granted the exemption.  The owner operated her day care for 15 years without any problems.  The Florida Legislature amended the qualification statute to disallow the exemption.  DCF thereafter denied the owner an exemption.

The District Court of Appeal affirmed the decision.  In a concurring opinion, Judge May noted that although the amended statute disallows the exemption, it was unfair and inequitable to retroactively apply the exemption where the owner was permitted to operate her day care center for 15 years.

Dominguez v. Citizens Prop. Ins. Corp, 269 So. 3d 623, 44 Fla. L. Weekly D 1072 (Fla. 2nd DCA, April 24, 2019).
Homeowners sued Citizens for breach of contract.  Before filing the lawsuit, the homeowners hired an attorney.  A legal assistant from the law firm reported the loss to Citizens.  Citizens denied the claim.  Citizens served a subpoena duces tecum on the legal assistant and on the records custodian for the law firm.  The homeowners filed motions for protective order, claiming the information sought was protected by attorney-client and work product privileges.  The trial court found a waiver of the attorney client privilege and denied the motions.

The District Court of Appeal quashed part of the orders finding a waiver of the attorney-client privilege.  A party does not waive attorney-client privilege merely by bringing a lawsuit but when the party seeking to avoid discovery has injected into the litigation issues going to the heart of the litigation.  The trial court erred in finding that the homeowners waived their attorney-client privilege and by ordering production of documents without first conducting an in camera inspection.

Epstein v. Brunel, 271 So. 3d 1173, 44 Fla. L. Weekly D 1043 (Fla. 4th DCA, April 24, 2019).
Brunel and his modeling agency sued Epstein for damages resulting from bad publicity.  Epstein lived on Little St. James, a private island in the Virgin Islands.  Brunel served Jeanne Brenna, an office supervisor at Epstein’s Virgin Islands business address.  Epstein moved to quash service and dismiss the case.  The trial court denied the motion and ordered Epstein to answer the complaint.

The District Court of Appeal reversed and remanded for entry of a dismissal.  Section 48.031(2)(b), Fla. Stat. (2018) provides for substitute service on an individual doing business as a sole proprietorship.  Service of process was improper because Epstein was not the owner of a sole proprietorship.  

Estrada v. Estrada, 274 So. 3d 426, 44 Fla. L. Weekly D 1047 (Fla. 3rd DCA, April 24, 2019).
A father sued his son and daughter-in-law for breach of fiduciary duty.  The father’s motion for default was served on the defendants at their home address.  The defendants did not answer the complaint or respond to the motion for default.  The trial court entered a default final judgment.  Thereafter, the defendants hired an attorney who filed a motion to set aside the default and final judgment.  The trial court granted the motion to set aside the default and default judgment.

The District Court of Appeal reversed and remanded for the court to reinstate the order of default and final default judgment.  The defendants’ due process rights were not violated because they were properly served with the complaint.  Therefore, the default judgment was not void.  Furthermore, voidable judgments must be challenged within one year of entry of the judgment.  The trial court erred in setting aside the default and default final judgment because it was neither void nor voidable.

Northwind Air Systems v. Terra’s Garden, LLC, 273 So. 3d 1085, 44 Fla. L. Weekly D 1035 (Fla. 3rd DCA, April 24, 2019).
Terra Garden sued Northwind, a Canadian corporation for breach of contract.  Northwind moved to dismiss for lack of personal jurisdiction.  The trial court denied the motion.

The District Court of Appeal reversed and remanded for dismissal of the complaint.  The mere existence of a website in Florida does not show that Northwind was directing its business activities toward Florida.  Northwind was headquartered in Canada; it did not advertise in Florida; and it had minimal sales in Florida.  

Onewest Bank v. Palmero, On Motion for Rehearing En Banc, 283 So. 3d 346, 44 Fla. L. Weekly D 1049 (Fla. 3rd DCA, April 24, 2019).
Idania and Rene Palmero executed a quit claim deed granting a life estate to Roberto Palmero with the remainder to Luisa Palmero.  Roberto and Luisa both signed the mortgage but only Roberto executed the note for a reverse mortgage.  The mortgage signature block stated: “BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants in this Security instrument and in any rider(s) executed and recorded with it.”  After Roberto died, the lender accelerated the loan and filed a mortgage foreclosure action.  The trial court granted final judgment for the defendant.  

The District Court of Appeal affirmed.  When the surviving spouse signed the mortgage as a borrower, the spouse will be treated as a borrower for purposes of the mortgage.  Because Luisa Palmero, a co-borrower under the reverse mortgage was still alive, and the property was her primary residence, the lender did not have the right to foreclose.  

The Event Depot Corp. v. Frank, 269 So. 3d 559, 44 Fla. L. Weekly D 1060 (Fla. 4th DCA, April 24, 2019).
Elizabeth Frank was injured when she fell from the “Psycho swing” amusement ride at the Seminole Ball Park.  Frank’s parents sued The Event Depot and others for strict liability and negligence.  The trial court granted the Plaintiff’s motion to file an amended complaint seeking punitive damages as to The Event Depot.

The District Court of Appeal denied the petition for review.  Section 768.72(3), Fla. Stat. (2018) provides that punitive damages may be imposed against a corporation for an  employee’s conduct if the employer or corporation knowingly participated in such conduct; the officers or directors knowingly condoned such conduct and the employer or corporation engaged in gross negligence contributing to the loss.  The plaintiff proffered evidence to support their punitive damages claim.

Shamrock-Shamrock, Inc. v. Remark, 271 So. 3d 1200, 44 Fla. L. Weekly D 1093 (Fla. 5th DCA, April 26, 2019). 
The City of Daytona Beach denied Shamrock’s request to rezone and develop a hotel and marina.  Shamrock sued the City. Beginning in May 2011, Shamrock served notices of deposition and subpoenas on Tracey Remark, who was a member of the Planning Board at the time of its decision.  In March 28, 2012, Shamrock requested documents to be produced at the deposition.  Remark testified she destroyed her old computer in December 2011 and did not preserve any documents.  Shamrock then sued Remark alleging she negligently destroyed documents in bad faith.  The trial court granted summary judgment for Remark.

The District Court of Appeal affirmed.  Remark, a non-party to litigation, had no duty to preserve evidence based solely on the foreseeability of litigation.  Even though a non-party to litigation may have evidence relevant to a case and may know of its relevance, knowledge by itself does not give rise to a duty to safeguard the evidence in anticipation of litigation.  

Old Dominion Ins. Co. v. Tipton, 269 So. 3d 653, 44 Fla. L. Weekly D 1102 (Fla. 2nd DCA, April 26, 2019).
On January 21, 2015, the Tiptons sued Old Dominion for breach of contract relating to a sinkhole claim.  Old Dominion filed a notice of automatic stay pending completion of a neutral evaluation which was lifted on May 5, 2015.  On June 2, 2015, Old Dominion served a proposal for settlement, which the court deemed premature and struck.  Old Dominion prevailed at trial and sought attorney’s fees based on the proposal for settlement.  The trial court denied the motion for attorney’s fees.

The District Court of Appeal reversed and remanded.  Section 627.7074(1), Fla. Stat. which provides for a neutral evaluation, does not stay Fla. R. Civ. Proc. Rule 1.442(b) which provides that a proposal for settlement shall be served no earlier than 90 days after the complaint has been filed.  The court erred in striking a proposal for settlement where it was filed more than ninety days after the plaintiffs filed a lawsuit against the insurer.  

Gold Crown Resort Marketing Inc. v. Phillpotts, 272 So. 3d 789, 44 Fla. L. Weekly D 1127 (Fla. 5th DCA, April 29, 2019). 
Phillpotts and Taylor, California residents, along with several others filed a class action lawsuit against Gold Crown alleging it improperly charged annual membership fees that were waived in the membership agreements.  The membership agreements contained a forum selection clause that provided that action be “governed by the laws of the registered locale of the Affiliate and will be subject to the exclusive jurisdiction of the applicable courts.”  Gold Crown moved to dismiss arguing that the action must be brought in California, where Phillpotts and Taylor executed their agreements.  The trial court denied the motion to dismiss.

The District Court of Appeal reversed and remanded to dismiss Phillpotts and Taylor as class representatives and their individual claims for improper venue.  The forum selection clauses are clear and unambiguous, using mandatory language by the term “exclusive jurisdiction.”  Although the forum selection clauses do not specify a specific forum, the forum is readily determined by the use of “registered locale of the Affiliate.”

Alessio v. Ocwen Loan Servicing, LLC, 273 So. 3d 3, 44 Fla. L. Weekly D 1138 (Fla. 4th DCA, May 1, 2019).
The owners executed a note and mortgage in favor of IndyMac Bank. OneWest Bank sued to foreclose the mortgage on behalf of Federal National Mortgage Association.  Ocwen was then substituted as plaintiff.  A loan analyst for Ocwen testified she did not have any personal involvement in sending default letters and never described the mail procedure at either IndyMac, OneWest or Ocwen.  The trial court granted final judgment of foreclosure for the lender.
The District Court of Appeal reversed and remanded for dismissal of the case.  Where witness testimony is used to prove mailing, the witness must have personal knowledge of the business’s general practice in mailing letters.  Evidence that a document was drafted is insufficient standing alone to establish that it was mailed.  
Dowell v. State Farm Mutual Automobile Insurance Co., 269 So. 3d 662, 44 Fla. L. Weekly D 1165 (Fla. 1st DCA, May 2, 2019).
On March 15, 2014, Dowell towed a disabled vehicle from the scene of a crash to his towing business at the request of law enforcement.  On March 28, 2014 Dowell sent the owner a notice that the vehicle would be sold at a public sale on April 21, 2014 unless it was redeemed from Dowell.  Dowell purchased the vehicle at the sale.  State Farm, as the vehicle’s insurer, obtained a salvage title from the State of Georgia.  Dowell sued State Farm.  The trial court granted summary judgment for State Farm, finding the public sale was null and void because Dowell failed to comply with the notice provisions of Section 713.78, Fla. Stat. (2013).
The District Court of Appeal affirmed.  Section 713.78 provides that a person who claims a lien for towing services incurred at the request of law enforcement must give notice to the registered owner and the insurance company for the vehicle within seven days after the date of storage of the vehicle.  Dowell was not entitled to proceed with enforcement of the lien when the required notice of the lien was untimely.  The notice requirements are not discretionary, but are mandatory.  
In Re: Amendments to the Florida Evidence Code-2019 Regular-Cycle Report, 270 So. 3d 314  44 Fla. L. Weekly S 161 (Fla., May 2, 2019).
In family cases, the court may take judicial notice of any record of any court of Florida or of any court of record of the United States or any state when imminent danger has been alleged and it is impractical to give prior notice to the parties.
Almazan v. In Re: Estate of Alberto Aguilera-Valdez, 273 So. 3d 9, 44 Fla. L. Weekly D 1230 (Fla. 4th DCA, May 8, 2019).
The purported heir of an Estate being administered in Mexico petitioned for intestate administration in Florida.  The Estate served the heir with a Section 57.105 motion for sanctions.  Almost one year later, the heir dismissed the case.  The trial court found that the Estate failed to comply with the email service requirements but that it was awarding attorney’s fees on its own initiative pursuant to the “inequitable conduct doctrine.”
The District Court of Appeal quashed the order imposing sanctions.  The trial court does not have inherent authority to award attorney’s fees as a sanction for bad faith conduct on its own initiative where the case has been voluntarily dismissed by the plaintiff.  The voluntary dismissal divested the trial court of its inherent jurisdiction to award attorney’s fees as a sanction.
BJ’s Wholesale Club, Inc. v. Bugliaro, 273 So. 3d 1119, 44 Fla. L. Weekly D 1224 (Fla. 3rd DCA, May 8, 2019).
Plaintiff filed a class action against BJ’s alleging BJ’s improperly charged sales tax on the full undiscounted price of products purchased with a discount funded in part by BJ’s.  The trial court granted the motion for class certification.  
The District Court of Appeal reversed and remanded, finding that the trial court lacked subject matter jurisdiction because plaintiff failed to exhaust her administrative remedies and that the class was not ascertainable.  Because plaintiff included a claim for a tax refund, she is required to exhaust administrative remedies with the Department of Revenue prior to filing a lawsuit.  The class was not ascertainable because anyone in the country with a BJ’s card could have shopped in a Florida store.
Salber v. Frye, 273 So. 3d 193, 44 Fla. L. Weekly D 1249 (Fla. 5th DCA, May 10, 2019).
The trial court compelled Salber to provide documents concerning the financial arrangements between his attorney, his insurance company and his retained expert witness.  
The District Court of Appeal denied the request to quash the order but certified the following question:
WHETHER THE ANALYSIS AND DECISION IN WORLEY V. CENTRAL FLORIDA YOUNG MEN’S CHRISTIAN ASS’N, 228 SO. 3D 18 (FLA. 2017), SHOULD ALSO APPLY TO PRECLUDE A DEFENSE LAW FIRM OR INSURANCE COMPANY THAT IS NOT A PARTY TO THE LITIGATION FROM HAVING TO DISCLOSE ITS FINANCIAL RELATIONSHIP WITH EXPERTS THAT IT RETAINS OR COMPENSATES FOR PURPOSES OF LITIGATION INCLUDING THOSE THAT PERFORM COMPREHENSIVE MEDICAL EXAMINATIONS UNDER FLORIDA RULE OF CIVIL PROCEDURE 1.360.
U.S. Bank Nat. Ass’n. v. Williamson, 273 So. 3d 190, 44 Fla. L. Weekly D 1251 (Fla. 5th DCA, May 10, 2019).
The lender filed an amended mortgage foreclosure complaint verified by an employee of the servicer, who lived in Colorado.  The defendant sought to have the employee treated as a “corporate officer” and deposed in Florida.  The trial court ordered the employee be deposed in Florida.
The District Court of Appeal quashed the order.  Fla. R. Civ. Proc.  Rule 1.310(b)(6) allows a party to depose corporate officers and representatives.  The Bank, not the defendant, has the authority to designate who will be the corporate representatives for the Bank.  The trial court erred in allowing the defendant to designate the employee unilaterally to be the Bank’s corporate officer and to compel his attendance in Florida for deposition in his representative capacity.
Matlacha Civic Ass’n, Inc.  v.  City of Cape Coral, 273 So. 3d 243, 44 Fla. L. Weekly D 1338 (Fla. 2nd DCA, May 22, 2019).
The City of Cape Coral purchased six parcels of land in 2012 in unincorporated Lee County.  In 2016, the City passed an ordinance to annex the property into the City limits.  Three individuals and an association sued to challenge the annexation arguing it was improper for the City to annex land outside its jurisdiction.  The trial court dismissed the complaint for lack of standing.
The District Court of Appeal quashed the part of the order finding the individual plaintiffs lacked standing.  Section 171.081(1), Fla. Stat. (2017) provides for review of an annexation by any party affected who believes he or she will suffer material injury.  Parties affected include “any persons or firms owning property in, or residing in, either a municipality proposing annexation or contraction or owning property that is proposed for annexation to a municipality or any governmental unit with jurisdiction over such area.”  The individuals asserted they will suffer material injury for the annexation which was sufficient to afford them the right to seek review of the annexation.  
In Re: Amendments to the Florida Evidence Code, 278 So. 3d 551, 44 Fla. L. Weekly S 170 (Fla., May 23, 2019).
The Florida Supreme Court adopted amendments to the Florida Evidence Code enacted by the Legislature to replace the Frye standard for admitting expert testimony with the Daubert standard, the standard for expert testimony found in Federal Rule of Evidence 702.  
Benefit Administrative Systems, LLC v. West Kendall Baptist Hospital, Inc., 274 So. 3d 480 (2019), 44 Fla. L. Weekly D 1387 (Fla. 3rd DCA, May 29, 2019).
West Kendall Hospital sued Benefit Administrative Systems to recover for an underpaid claim.  The complaint was served on Benefit’s registered agent, Corporate Service Company.  Benefit did not file an answer.  The trial court entered a default final judgment for the Hospital.  Five months later and after the Hospital sought to domesticate the judgment in Illinois, Benefit moved to set aside the default judgment asserting excusable neglect.  The trial court denied the motion, finding that service was proper.
The District Court of Appeal affirmed.  Fla. R. Civ. Proc. Rule 1.540(b)(1) allows a trial court to set aside a judgment based on excusable neglect.  The only evidence offered by Benefit was that the complaint was never served upon it.  However, the presumption of valid service arose from the return of service that was regular on its face.  Additionally, Benefit failed to act with due diligence when it learned of the default judgment.
Toscano Cd’m. Ass’n, Inc. v. DDA Engineers, P.A., 274 So. 3d 487, 44 Fla. L. Weekly D 1389 (Fla. 3rd DCA, May 29, 2019).
In 2012, the Association’s members took over control of the condominium.  In 2015, the Association sued various defendants for damages arising from construction and design defects.  The Association amended its complaint three times to add additional defendants.  A Case Management Order set August 1, 2017 as the deadline for adding parties and setting trial for July 16, 2018.  On November 30, 2017, the Association moved to amend for the fourth time to add DDA Engineers.  The trial court denied the motion to amend.
The District Court of Appeal affirmed.  The general rule governing motions to amend complaints is that “leave to amend a Complaint should not be denied unless the privilege is abused, the opposing party will be prejudiced, or amendment would be futile.”  Litigation must end at some point and trial courts must be allowed the discretion to manage their dockets.  The trial court did not abuse its discretion in denying the Association’s motion to amend its complaint where the Association had already been granted leave three times and the Association did not seek to assert the claims until over two years after it filed its complaint.
Burns v. Burns, sua sponte opinion on timeliness of the appeal, 278 So. 3d 56 (2019), 44 Fla. L. Weekly D 1431 (Fla. 4th DCA, June 5, 2019).
A final judgment of dissolution of marriage was issued on December 10, 2018.  Counsel for the ex-husband attempted to file the notice of appeal on January 9, 2019, the thirtieth day after the final judgment but was unable to file the notice until the next day due to an error in the portal’s payment processing system.  A notice of appeal through the Florida Courts E-Filing Portal for filing with the St. Lucie Country Clerk could not be filed unless the filer also submitted a filing fee or application for determination of indigent status.
The District Court of Appeal determined that the appeal was timely filed.  Clerks must accept notice of appeal with or without accompanying filing fee or application for determination of indigent status, whether in person or electronically through the portal.
Madill v. Rivercrest Comm. Ass’n., Inc., 273 So. 3d 1157, 44 Fla. L. Weekly D 1461 (Fla. 2nd DCA, June 7, 2019).
Madill, the prevailing party in a lawsuit brought by the Association, filed her motion for attorney’s fees nineteen days late.  Madill also filed a motion for enlargement of time, arguing that her attorney did not receive notice of the final judgment being entered.  An attorney of record with the firm who did not work on the litigation phase stated he received an email from the judge’s assistant but he did not open the attachment because he was not used to receiving documents in that fashion.  The trial court denied the motion for enlargement and denied the motion for attorney’s fees.
The District Court of Appeal reversed and remanded. Courts should accept late filings where there is excusable neglect.  The attorney’s oversight where he failed to open the attachment to an email from the judicial assistant amounted to excusable neglect. 
Florida Peninsula Insurance Co. v. Newlin, 273 So. 3d 1172, 44 Fla. L. Weekly D 1517 (Fla. 2nd DCA, June 12, 2019).
The homeowner sued the insurer after it denied the insured’s claim for sinkhole damage.   The homeowner unexpectedly testified that he had found limestone rocks on his adjacent property.  The jury returned a verdict for the homeowner.  The trial court denied the insurer’s motion for a new trial based on the unexpected testimony of the homeowner.
The District Court of Appeal affirmed.    “I write today because I am concerned with preserving discretion where discretion has been given.,” Judge Lucas wrote in a concurring opinion.  “If the presiding trial judge reasonably determines that a continuance will assuage the harm from undisclosed evidence, we should not cabin that discretion by mechanically applying factors form a discretionary test as if they were a rule of evidence.”
Williams v. Prepared Ins. Co., 274 So. 3d 398, 44 Fla. L. Weekly D 1486 (Fla. 4th DCA, June 12, 2019).
Following damage to her home, Williams hired the Strems Law Firm which sent the insurance company a letter providing contact information for Rodriguez, their “loss consultant.”  Williams sued the insurer after it denied her claim.  The insurer sought to depose Rodriguez.  The insurer tried multiple times to locate Rodriquez at addresses provided by the law firm.  Rodriguez never appeared for his deposition.  The trial court struck the plaintiff’s pleadings and imposed fees as sanctions against the law firm.
The District Court of Appeal reversed and remanded.  The law firm cannot be held accountable for the failure of a non-party to appear for deposition.  The trial court based sanctions on the failure of the law firm to participate in meaningful discovery but never identified any discovery orders the law firm violated.  Although sanctions can be based on a party’s failure to provide an address for its witness, here the law firm did provide an address for Rodriguez.  The trial court erred in striking the pleadings based on the law firm’s “failure” to produce Rodriguez for deposition.
Green Tree Servicing, LLC v. Simms, 274_So. 3d 1187, 44 Fla. L. Weekly D 1546 (Fla. 5th DCA, June 14, 2019).
At trial, a foreclosure mediation representative testified for the lender that a payment not made by the borrower was applied to the escrow balance and not to the loan itself.  The trial court did not allow into evidence collection notes made by the lender which would have shown that the payment was made by the borrower’s insurer to pay for water damage to the property.  The trial court found that the lender misapplied the payment and dismissed the complaint.
The District Court of Appeal reversed and remanded.  The collection notes were contemporaneously made at the time of the event; they were kept in the course of regularly conducted business activity by a person with knowledge; and it was the lender’s regular practice to create these records.  Therefore, the trial court erred in not admitting the collection notes into evidence.  The evidence would have supported the lender’s argument that it did not misapply the payment.
Dodgen v. Grijalva, 281 So. 3d 490, 44 Fla. L. Weekly D 1617 (Fla. 4th DCA, June 26, 2019).
The trial court ordered the defendant in an automobile negligence case to provide discovery on the relationship between his insurer and expert witnesses and called for discovery on payments made to the expert witnesses and the number of times each expert was retained.  The trial court denied the defendant’s motion for a protective order.  
The District Court of Appeal denied the petition for writ of certiorari but certified the following:
WHETHER THE DECISION IN WORLEY V. CENTRAL FLORIDA YOUNG MEN’S CHRISTIAN ASS’N., 228 SO. 3D 18 (FLA. 2017), SHOULD BE APPLIED TO PROTECT A DEFENDANT’S INSURER THAT IS NOT A PARTY TO THE LITIGATION FROM HAVING TO DISCLOSE ITS FINANCIAL RELATIONSHIP WITH EXPERTS RETAINED FOR PURPOSES OF LITIGATION, INCLUDING THOSE THAT PERFORM COMPREHENSIVE MEDICAL EXAMINATIONS UNDER FLORIDA RULE OF CIVIL PROCEDURE 1.360?
Florida Holding 4800, LLC v. Lauderhill Lending, LLC, 275 So. 3d 183, 44 Fla. L. Weekly D 1624 (Fla. 4th DCA, June 26, 2019).
Lauderhill Mall Investment filed a complaint to foreclose a commercial mortgage.   The borrower filed counterclaims alleging the lender fraudulently represented zoning requirements which induced it to purchase the property.  Lauderhill Mall then assigned the note to Lauderhill Lending.  The trial court granted summary judgment for the lender.
The District Court of Appeal affirmed.  The lender represented that it was not seeking summary judgment on the borrower’s third party claims against Lauderhill Mall for fraud.  If those claims are still viable, they were not disposed of by the foreclosure.  Those third party claims would still be left for resolution by the court separate and apart from the foreclosure action.  
Goff v. Goff, 276 So. 3d 83 (2019), 44 Fla. L. Weekly D 1635 (Fla. 2nd DCA, June 26, 2019).
After the parties were divorced, the former wife filed post-judgment motions. Raymond Bass, who had represented both parties over the years filed a notice of appearance for the former husband.  The former wife filed a motion to disqualify Bass based on the conflict of interest rules of the Florida Bar.  The wife argued that Bass had confidential information about the parties’ finances.  The trial court disqualified Bass as the counsel for the former husband.
The District Court of Appeal quashed the order disqualifying Bass as the former husband’s counsel.  No conflict of interest exists where the confidential information that Bass obtained about the former wife’s finances had become known when she made a full financial disclosure in the divorce case. The fact that counsel might be called as a trial witness does not preclude him from acting as counsel at pretrial and post-trial proceedings.  

[bookmark: _Toc47304447]Beckell v. The Bank of New York Mellon, 275 So. 3d 245, 44 Fla. L Weekly D 1724 (Fla. 3rd DCA, July 3, 2019).
The Bank filed a mortgage foreclosure on May 25, 2012.  Beckell filed a pro se answer.  Thereafter, the Bank filed an amended complaint naming another owner as a defendant.  Beckell did not respond to the amended complaint.  On December 8, 2015, the Bank moved for a default against Beckell.  The following day, the trial court granted the motion and entered a default against Beckell.  The trial court entered a final judgment for the Bank.

The District Court of Appeal reversed and remanded.  The default was entered not more than twenty-four hours after the Bank filed its motion for default deprived Beckell of a meaningful amount of time to respond to the motion; thus, it was error for the trial court to enter a default.  
	
R.J. Reynolds Tobacco Co. v. Lacey, 276 So. 3d 103, 44 Fla. L. Weekly D 1718 (Fla. 3rd DCA, July 3, 2019).
Lacey sued the tobacco companies in 2008.  In 2018, his law firm withdrew from the case.  Five hours after the hearing, the defendants filed a suggestion of Lacey’s death pursuant to Fla. R. Civ. Proc. 1.260(a).  Three months later, RJR and Philip Morris moved to dismiss.  The trial court denied the motion to dismiss.

The District Court of Appeal denied the petition to quash the order.  Rule 1.260(a) requires the substitution of parties within 90 days after the death of plaintiff.  The Rule is not “immutable.”  If a party cannot substitute parties within the timeframe, the plaintiff can request an enlargement of time.  Additionally, defendants did not show the trial court’s error resulted in a material injury that was incapable of being corrected.  

Gurin Gold, LLC v. Dixon, 277 So. 3d 600, 44 Fla. L. Weekly D 1789 (Fla. 4th DCA, July 10, 2019).
In 2014, Macijauskas collided with a car driven by Dixon.  The only issue at trial was the extent of injuries.  Plaintiff’s expert witness testified at deposition regarding plaintiff’s MRI examination from 2014 but he did not review MRI’s from plaintiff’s prior accident in 2010.  Only after defense counsel stated that his expert reviewed MRI’s from both 2014 and 2010, plaintiff showed his expert the 2010 MRI.  The trial court denied defendant’s motion to exclude the expert’s testimony as to the 2010 MRI. The jury returned a verdict for the plaintiff.

The District Court of Appeal reversed and remanded for a new trial.  Trial by ambush tactics are wrong. The “Binger Rule” provides that when a witness is undisclosed and then offered for testimony at trial, the focus should be on the potential prejudice to the objecting party.  The Binger Rule has been extended to disclosed witnesses who offer previously undisclosed testimony.  “Once trial has commenced, it is no longer the time for gathering evidence or presenting new evidence to a party’s own physician witness in order to get additional testimony.” After opening statements, the time for development of new testimony is past, unless there are “extraordinary” circumstances. 

[bookmark: _Toc47304450]Lopez v. Wilsonart, LLC, 275 So. 3d 831, 44 Fla. L. Weekly D 1808 (Fla. 5th DCA, July 12, 2019).
Rosario was driving a freightliner truck on a six lane highway toward an intersection when he was rear-ended by Lopez, who was driving a pickup truck, resulting in Lopez’s death.  Lopez’s Estate sued Rosario and his employer, alleging Rosario negligently drove the truck.  Rosario testified that he was driving in the center lane and slowed down when he approached the intersection.  The footage from his dashcam showed he was in the middle lane.  A witness to the accident testified that Rosario changed lanes just prior to the crash.  The trial court granted summary judgment for the defendants.

The District Court of Appeal reversed and remanded.  Conflicting evidence remained as to whether Rosario negligently operated his truck.  The court certified the following question:

Should there be an exception to the summary judgment standards that are applied by state courts in Florida that would allow for the entry of final summary judgment in favor of the moving party when the movant’s video evidence completely negates or refutes any conflicting evidence presented by the non-moving party in opposition to the summary judgment motion and there is no evidence or suggestion that the videotape evidence has been altered or doctored?

Ludeca, Inc. v. Alignment and Condition Monitoring, Inc., 276 So. 3d 475, 44 Fla. L. Weekly D 1853 (Fla. 3rd DCA, July 17, 2019).
For over twenty years, Ludeca was the sole authorized distributor in the United States for industrial alignment and monitoring products produced by a German company.  Eventually, the German company began selling its products directly.  Independent sales representatives sued Ludeca for the right to use the compilation of customer date acquired pursuant to sales transactions.  After the trial court issued an order scheduling trial, Ludeca sought to file a counterclaim for misappropriation of trade secrets and requested continuance of the trial.    The trial court granted leave to amend, delayed the trial for a month, and bifurcated the counterclaim.

The District Court of Appeal quashed the order bifurcating the counterclaim.  Fla. Rule Civ. Proc. 1.440 provides that a case can be set for trial when it is “at issue.”  Rule 1.440 exempts cross-claims from the determination as to when a case is at issue, but it does not reference counterclaims.  The filing of the compulsory counterclaim reopened the pleadings.  The case was no longer at issue.  Furthermore, since the claims are intertwined, bifurcation threatens inconsistent outcomes which inflicts material injury that cannot be remedied on appeal.

Herman v. Bennett, 278 So. 3d 178, 44 Fla. L. Weekly D 1875 (Fla. 1st DCA, July 23, 2019).
Katherine Herman, who was appointed as the Personal Representative of her father, Steve Herman’s Estate, filed a petition to determine the beneficiary of an annuity contract.  A notice to creditors was published on January 4, 2018.  On April 5, 2018, Katherine Herman’s sister, Nancy Herman Bennett filed a statement of claim.  Herman filed a motion to strike the claim as untimely.  The trial court found that the 3-month claims period began to run on January 5, 2018 and denied the petition to strike the claim as untimely.

The District Court of Appeal reversed.  Section 733.702, Fla. Stat. (2017) provides that claims are barred “unless filed in the probate proceeding on or before the later of the date that is 3 months after the time of the first publication of the notice to creditors or, as to any creditor required to be served with a copy of the notice to creditors, 30 days after the date of service on the creditor…”  The 3 month limitations period begins to run on the day of the first publication of the notice to creditors, and not on the day after the notice is published.  

Whittingham v. HSBC Bank USA, 275 So. 3d 850, 44 Fla. L. Weekly D 2388 (Fla. 5th DCA, July 24, 2019).
The trial court entered summary final judgment for the Bank in August 2010.  The bank cancelled the sale.  In October 2011, the Bank moved to vacate the final judgment and to dismiss.  The Bank never noticed the motion for a hearing.  In 2013, the court set a case management conference.  Neither party appeared and the court dismissed the case.  The Bank filed another foreclosure action in October 2015 which was set for trial in May 2018.  The Bank filed a notice of hearing on its October 2011 motion to vacate.  The trial court granted the motion to vacate.  The borrowers then filed a Rule 1.540(b)(4) motion to vacate the 2013 case management order which also dismissed the case.  The trial court agreed that the motions and orders where void because the trial court lost jurisdiction to enter them one year after the 2010 final judgment was rendered and vacated all orders entered after August 23, 2011.

The District Court of Appeal reversed.  Judicial estoppel barred the Bank’s change of position in its motion to vacate the 2018 order, which it had obtained just six weeks earlier, vacating the 2010 final judgment.  Under estoppel, a party who accepts the benefit of an order is estopped from urging error upon the same order.

Lovest v. Mangiero, 279 So. 3d 205, 44 Fla. L. Weekly D 1950 (Fla. 3rd DCA, July 31, 2019).
Lovest was a beneficiary of Pervis Young’s will.  Mangiero was guardian of the property and then personal representative of Young’s estate after Young died.  The guardianship court authorized Mangiero to pay creditors with artwork.  Lovest’s objection was overruled.

The District Court of Appeal affirmed.  Lovest failed to file a notice form pursuant to Fl. Prob. Rule 5.060(a) for notice of further proceedings; thus, she was not entitled to notice.  The trial court needs an opportunity to weigh whether a party is “interested” after they file a form under Rule 5.060.

Yanofsky v. Isaacs, 277 So. 3d 132, 44 Fla. L. Weekly D 1972 (Fla. 4th DCA, July 31, 2019).
Isaacs sued Yanofsky for legal malpractice relating to Isaacs’ divorce.  Because Yanofsky failed to comply with a court order to produce discovery, the trial court struck Yanofsky’s answer.  Isaac moved for summary judgment.  The trial court granted summary judgment for Isaac.

The District Court of Appeal affirmed the trial court determination of liability but reversed the part of the judgment determining damages and remanded for a trial on unliquidated damages.  If a jury trial is demanded by either party, the defendant has the right to jury trial on the issue of damages when damages are not liquidated.  Even though the trial court struck Yanofsky’s answer, his demand for a jury trial remained viable.  It was improper for the trial court to enter judgment based on the amount in the damages affidavit where the damages were not liquidated.

Chavez v. Tower Hill Signature Insurance Co., 278 So. 3d 231, 44 Fla. L. Weekly D 2019 (Fla. 3rd DCA, August 7, 2019).
Chavez sustained water damage to his home as a result of a broken drain line.  Chavez’s public adjuster estimated the damage to be $106,347 and Tower Hill’s adjuster estimated the damages to be $30,785.  Tower Hill paid Chavez $25,894 after applying the deductible.  Chavez sued Tower Hill for breach of contract.  The Trial court granted summary judgment for Tower Hill, which was affirmed on appeal.  Chavez then filed another lawsuit after submitting a conditional contract for repair in the amount of $110,050.  Tower Hill issued an additional payment of $7,099.  The trial court granted summary judgment on the second lawsuit.

The District Court of Appeal affirmed.  As Yogi Berra said, “it’s like déjà vu all over again.”  The second claim was barred by the doctrine of res judicata where no new claims were alleged.  A supplemental claim means an additional claim made after an insured has actually undertaken or commenced repairs arising out of damages for a covered loss and after the insurer has tendered initial payment based on its determination of actual cash value.  Here, Chavez undertook no repairs.  

Swearingen v. Rio Villa, Unit V, Homeowners Ass’n., Inc., 277 So. 3d 778, 44 Fla. L. Weekly D 2156 (Fla. 5th DCA, August 23, 2019).
Prior to closing, the Association completed an estoppel certificate with an attached invoice for past due fines.  The seller then sued the Association for violating Florida Consumer Collection Practices Act, seeking injunctive relief and $1,000 in damages and also moved to transfer the case to county court.  The trial court denied the motion to transfer and dismissed the case.

The District Court of Appeal affirmed the dismissal of the claim for injunctive relief but reversed the order dismissing the damages claim.  Because the damages claim was for $1,000, the trial court lacked subject matter jurisdiction.  On remand, the trial court should consider transferring the case to county court.
	
[bookmark: _Toc47304458]Imperial Capital, LLC v. Tradewinds, Ltd., 279 So. 3d 166, 44 Fla. L. Weekly D 2202 (Fla. 4th DCA, August 28, 2019).
Tradewinds sued Imperial Capital, a Delaware corporation with its principal place of business in California, for tortious interference with a contract based on actions of an employee during a trade show in New York.  Imperial Capital maintained a small office in Palm Beach County.  Imperial Capital moved to dismiss arguing it was not subject to personal jurisdiction in Florida.  The trial court denied the motion.

The District Court of Appeal reversed and remanded.  The due process standard for exercising general jurisdiction over a foreign corporation is whether the corporation’s contacts with the state are “so continuous and systematic as to render [the corporation] essentially at home in the forum State.”  The case is remanded for the trial court to apply this due process standard.

Lopez v. Southern Audio Visual, Inc. v. Lowenthal, 278 So. 3d 843, 44 Fla. L. Weekly D 2190 (Fla. 3rd DCA, August 28, 2019).
Lopez sued Southern Audio and Lowenthal alleging he was owed compensation and 20% equity interest under an employment agreement and that Southern Audio’s business was fraudulently transferred for over $37 million.  The trial court ordered that the fraudulent transfer claim be bifurcated to avoid potential confusion on the part of the jury at trial.  

The District Court of Appeal dismissed the petition for writ of certiorari.  The bifurcation order does not involve claims that are inextricably intertwined.  The plaintiff failed to show that the bifurcation order resulted in irreparable harm or departed from the essential requirements of law.  

Suzuki Motor Corp. v. Winckler, 284 So. 3d 1107, 44 Fla. L. Weekly D 2219 (Fla. 1st DCA, August 29, 2019); On Motion for Rehearing En Banc and Certification, _____ So. 3d _____, 44 Fla. L. Weekly D 2826 (Fla. 1st DCA, November 22, 2019).
Winckler was in a motorcycle accident after his brakes failed, causing him to be paralyzed.  Four months after the accident, Suzuki recalled the brakes on the motorcycle Winckler was riding.  Winckler filed a products liability lawsuit against Suzuki.  Winckler sought a letter rogatory seeking to take the examination of the Chairman of the Board of Suzuki.  The trial court granted the motion.

The District Court of Appeal denied the petition for writ of certiorari.  Florida’s apex doctrine only applies to high-ranking government officials, and not to corporate officers.  The chairman was personally involved with recall-related corporate documents and could provide relevant information.

The court certified the following as a question of great public importance:  

DOES A TRIAL COURT DEPART FROM THE ESSENTIAL REQUIREMENTS OF LAW BY NOT REQUIRING A PARTY SEEKING TO DEPOSE THE TOP OFFICER OF A CORPORATION TO SHOW THAT (1) OTHER MEANS OF DISCOVERY HAE BEEN EXHAUSTED AND (2) THE CORPORATE OFFICER IS UNIQUELY ABLE TO PROVIDE RELEVANT INFORMATION THAT CANNOT BE OBTAINED FROM OTHER SOURCES?  STATED DIFFERENTLY, DOES A DEPARTURE FROM THE ESSENTIAL REQUIREMENT OF LAW OCCUR WHEN THE SO-CALLED APEX DOCTRINE, WHICH APPLIES TO GOVERNMENTAL ENTITIES, SEE E.G., FLA OFFICE OF INS. REGULATION V. FLA. DEP’T OF FIN SERVS., 159 SO. 3D 945,950 (FLA. 1ST DCA 2015), IS NOT APPLIED TO A CORPORATION?

The Nemour Foundation v. Arroyo, _____ So. 3d _____, 44 Fla. L. Weekly D 2225 (Fla. 5th DCA, August 30, 2019).
Parents of a child sued defendant for medical negligence for injuries the child sustained while undergoing a procedure at the hospital.  Plaintiffs requested production of written statements of five of its employees that had been provided to its in-house counsel.  The hospital objected, claiming the statements were protected by attorney-client privilege.  The trial court overruled the objection and ordered the production of the statements.

The District Court of Appeal denied the motion for writ of certiorari.  The statements were not made in the rendition of legal services.  The statements did not constitute attorney-client privilege where the statements were created shortly after the procedure, stated nothing about attorney involvement and did not mention in-house counsel. The statements are more like “fact work product” which is not protected from disclosure.  

Clarke v Coca-Cola Refreshments USA, Inc., 282 So. 3d 897, 44 Fla. L. Weekly D 2245 (Fla. 3rd DCA, September 4, 2019).
After a truck belonging to Coca-Cola crashed into a home, members of the Clarke family who either owner or lived in the home sued Coca-Cola.  The plaintiffs dismissed the case right before trial.  Thereafter, Corinna Clarke sued Coca-Cola and sought to depose the truck driver.  Coca-Cola sought a protective order arguing that the truck driver had already been deposed in the first lawsuit.  The trial court granted the protective order as to the truck driver’s deposition and then grant final summary judgment in favor of Coca-Cola.

The District court of appeal reversed the protective order and summary judgment.  The trial court did not sufficiently consider and balance Clarke’s due process right to full discovery.  Clarke had not participated in the earlier case in which the truck driver was deposed.  “That a material witness has undergone extensive questioning in an earlier deposition in a related case is not a justification under the facts of this case to deny Clarke the opportunity to probe further.”

Angeles-Delgado v. Benitez, _____ So. 3d _____, 44 Fla. L. Weekly D 2278 (Fla. 3rd DCA, September 11, 2019).
Plaintiff sued defendants for negligence following an automobile accident.  Plaintiff served defendants interrogatories and requests for production to obtain information about the financial relationships between the defendants’ experts and the defendants’ law firm and insurer.  The trial court denied the defendants’ motion for a protective order and ordered discovery of information about the financial and professional relationships between the defendants’ insurer, expert witnesses and law firm.

The District Court of Appeal denied the petition for certiorari to quash the order. The attorney-client privilege only bars disclosure of whether the plaintiff’s lawyer referred the plaintiff to a treating physician.  

City of Miami Beach v. Beach Blitz, Co., 279 So. 3d 776, 44 Fla. L. Weekly D 2281 (Fla. 3rd DCA, September 11, 2019).
Beach Blitz requested from the Planning Director a determination that its liquor store was a legal nonconforming use.  The Planning Director found that the property did not fulfill the necessary criteria for a legal nonconforming use under the City Code.  The City’s Board of Adjustment reversed the Planning Director’s determination.  The trial court dismissed the City’s petition for certiorari.

The District Court of Appeal quashed the order denying the City’s petition for review.  “First-tier” review requires the circuit court to determine (1) whether procedural due process is accorded (2) whether the essential requirements of the law have been observed and (3) whether the administrative findings and judgment are supported by competent substantial evidence.  Because the trial court did not address the claims raised by the City’s petition under the three-prong review required, the trial court departed from the essential requirements of the law.   

Condor West Investments, LLC v. Cannabis Growth Industries, Inc., 279 So. 3d 1219, 44 Fla. L. Weekly D 2350 (Fla. 4th DCA, September 18, 2019).
Plaintiffs sued defendants alleging defendants failed to make payments under the promissory note.  Citron asserted the note had not yet become due. After the note became due, the plaintiffs amended the complaint alleging that the note had matured and was not paid.   The trial court granted Citron’s motion for judgment on the pleadings and dismissed the case.

The District Court of Appeal reversed and remanded for further proceedings to address the alleged cause of action in the third amended complaint.  A party is not entitled to utilize a supplemental pleading to assert a cause of action that did not exist when a lawsuit is filed.  The trial court erred because the surviving third amended complaint contained a cause of action directed to Citron that was not addressed.  The third amended complaint sought payment on the note based on a breach of the contract.  

Fast Funds, Inc. v. Aventura Orthopedic Care Center, 279 So. 3d 168, 44 Fla. L. Weekly D 2352 (Fla. 4th DCA, September 18, 2019).
An accident victim filed a petition for declaratory judgment to determine the equitable distribution of a bodily injury award entered in his favor through arbitration.  The respondents were the medical providers and funding companies which provided monetary advances to the petitioner based on his claim.  Fast Fund, one of the funding companies, was served with a notice of hearing but due to clerical error, failed to notify its counsel.  The trial court ruled at the hearing that only the parties which attended the hearing would be considered in the final decision.  Fast Funding was excluded from the final judgment.

The District Court of Appeal reversed the order denying Fast Funds motion for rehearing and remanded for the trial court to conduct a new final hearing.  Fast Funds’ motion for rehearing stating that counsel’s absence was due to a clerical error in failing to calendar the hearing stated a colorable entitlement to relief based on excusable neglect.  

Waste Pro USA v. Vision Construction ENT, 282 So. 3d 911, 44 Fla. L. Weekly D 2331 (Fla. 1st DCA, September 18, 2019).
Vision Construction filed a class action against Waste Pro alleging an environmental fee and fuel surcharge charged by Waste Pro were deceptive under the Florida Deceptive and Unfair Trade Practices Act.  The trial court certified the class for the environmental fee but did not certify the class for the fuel surcharge.

The District Court of Appeal affirmed.  Because Waste Pro, through its allegedly deceptive environmental fee, made the same misrepresentation to the entire class, common issued predominate over individualized ones.  The trial court did not err in granting class certification.  

People’s Trust MGA v. Pesta, 279 So. 3d 821 (2019), 44 Fla. L. Weekly D 2370 (Fla. 4th DCA, September 18, 2019).
Pesta filed a class action against People’s Trust MGA alleging his premium improperly included a $25 per policy fee for People’s Trust.  People’s Trust moved to dismiss for failure to exhaust administrative remedies.  The trial court denied the motion.  

The District Court of Appeal directed that the complaint be dismissed for failure to exhaust administrative remedies.  Section 627.371, Fla. Stat. (2011) provides an administrative remedy for any person aggrieved by a rate charged and the managing general agent fee is part of the insurer’s “rate filing” that must be approved by the Florida Office of Insurance Regulation.  As the court stated in the first case, “Whether an MGA fee can be charged for each policy, regardless of whether the insurer’s MGA actually placed the policy with the insurer, is a regulatory issue that the agency should resolve.”

Bejarano v. City of Hollywood, 279 So. 3d 183, 44 Fla. L. Weekly D 2394 (Fla. 4th DCA, September 25, 2019).
Tenants of an apartment complex sued the developer who planned to demolish the building, under the Florida Deceptive and Unfair Trade Practices Act.  Each claim was under the jurisdictional threshold of the circuit court.  The trial court dismissed the action for lack of subject matter jurisdiction.

The District Court of Appeal affirmed that the circuit court lacked jurisdiction but ruled that the proper remedy was to transfer the case to county court.  Multiple plaintiffs alleging the same causes of action against a single defendant cannot aggregate their claims to meet the monetary threshold for circuit court jurisdiction where the claims are based on different factual situations.

Home Ally Financial, LLC v. Rosen, 279 So. 3d 186, 44 Fla. L. Weekly D 2396 (Fla. 4th DCA, September 25, 2019).
After the first lender and second lender each filed mortgage foreclosure actions, the cases were consolidated.  The first lender obtained a summary final judgment. The second lender filed a voluntary dismissal since its claim was moot.  One year after the voluntary dismissal was filed, the borrower moved to vacate the dismissal for entry of an involuntary dismissal.  The trial court granted the motion, finding that the second lender’s voluntary dismissal impermissibly included an additional case number.

The District Court of Appeal reversed and remanded to reinstate the second lender’s notice of voluntary dismissal.  The error here was not so significant.  In an abundance of caution, the second lender filed the notice of voluntary dismissal with the original case and the consolidated case numbers.  “This belt-and-suspenders approach hardly shows a failure to comply with the consolidation order.”

Davis v. Gilchrist County Sheriff’s Office, 280 So. 3d 524, 44 Fla. L. Weekly D 2407 (Fla. 1st DCA, September 25, 2019).
The Sheriff’s Office sought a risk protection order and removal of a firearm from a police officer who expressed homicidal ideation and an overt desire to shoot a fellow officer, who was having an affair with his girlfriend.  The trial court issued a risk protection order.

The District Court of Appeal affirmed.  Following the Parkland High School shooting, the Florida Legislature enacted the Marjory Stoneman Douglas High School Public Safety Act, a “red flag” statute which requires courts to proactively remove firearms from individuals who pose a significant danger to themselves or others.  Although it was possible that the officer’s words amounted to no more than hyperbole and hollow threats, the threats were specific and graphic.  Although trial courts should consider evidence of mental illness, a lack thereof is not dispositive and does not preclude a risk protection order.  “Here, the prevalence of public shootings, and the need to thwart the mayhem and carnage contemplated by would-be perpetrators does represent an urgent and compelling state interest.”  

Mitchell v. Applebee’s Services, Inc., 279 So. 3d 873, 44 Fla. L. Weekly D 2443 (Fla. 1st DCA, October 1, 2019).
Mitchell sued both Apple Two Associates and Applebee’s Services after she slipped and fell at an Applebee’s restaurant.  The complaint, which was filed two days before the statute of limitations ran, included a single claim of negligence against Apple Two.  Mitchell then amended her complaint to allege that Applebee’s Service purchased the restaurant from Apple Two.  Applebee’s Service moved to dismiss on the grounds that the new cause of action was filed beyond the four-year statute of limitations.  The trial court dismissed the complaint.

The District Court of Appeal reversed and remanded.  An amended complaint relates back to the filing of the original complaint for statute of limitations purposes where the amendment does not prejudice or disadvantage the opposing party.  It was clear, though unstated, that the complaint sought damages from both defendants.  

Rodriguez v. Avatar Prop. & Cas. Ins. Co., 279 So. 3d 1279, 44 Fla. L. Weekly D 2449 (Fla. 2nd DCA, October 2, 2019).
Rodriguez sued her insurer for breach of contract after sustaining water damage.  The insurer filed a motion for summary judgment with the hearing set for January 30, 2018.  On January 10, 2018, the insurer filed an affidavit signed by its corporate representative, Donna Kundrot.  Rodriguez requested the opportunity to depose Kundrot.  The trial court denied Rodriguez’s motion to continue the summary judgment hearing and granted summary judgment for the insurer.

The District Court of Appeal reversed and remanded.  The trial court erred in granting summary judgment where discovery was not completed.  Kundrot was first identified 20 days before the summary judgment hearing.  Rodriguez was entitled to depose Kundrot before the hearing.  

Stoyka v. Grecz, 286 So. 3d 282, 44 Fla. L. Weekly D 2466 (Fla. 4th DCA, October 2, 2019).
Plaintiff sued the defendant after she slipped and fell in a condominium’s elevator.  Plaintiff alleged that the defendant caused her to slip and fall when she spilled her beverage in the elevator and failed to clean it up.  The plaintiff sought medical and pharmaceutical information from the defendant.  The trial court ordered the disclosure of the medical information.

The District Court of Appeal quashed the order.  The discovery of private and confidential medical information is protected and not discoverable unless an exception applies.  The plaintiff failed to prove that an exception applies where the defendant’s medical condition was not at issue.  The defendant’s medical information is irrelevant to whether she was negligent.

Mallet v. State of Florida, 280 So. 3d 1091, 44 Fla. L. Weekly S 225 (Fla., October 10, 2019).
Mallet was convicted of possession of child pornography and sentenced to 40 years in prison.  Mallet filed a motion for postconviction relief, arguing that trial counsel was ineffective for failing to timely reserve the right to appeal the order denying pre-plea motion to dismiss two of the counts.  The trial court denied the motion.  The First District affirmed.

The Florida Supreme Court denied the petition for review.  The Supreme Court does not have jurisdiction just because a Florida appellate court decision “may present federal issues.”  

Ewell v. Trainor, 279 So. 3d 1292, 44 Fla. L. Weekly D 2513 (Fla. 5th DCA, October 11, 2019).
Trainor obtained a final judgment of injunction for protection against stalking violence against Ewell.  The trial court was unaware that several years earlier, Ewell was found to be incapacitated and appointed a limited guardian of his person.  The right to make decisions regarding the right to sue or assist in the defense of any lawsuit against him was removed.  The trial court denied Ewell’s motion for relief from the final judgment of injunction.

The District Court of Appeal reversed and remanded.  When a legal guardian has been appointed for the incompetent person, service upon the incompetent person must be on the legal guardian.  The trial court never had proper personal jurisdiction over Ewell because his guardian was not served.

Gannon v. Cuckler, 281 So. 3d 587, 44 Fla. L. Weekly D 2543 (Fla. 2nd DCA, October 16, 2019).
Gannon filed a products liability case regarding her allegedly defective hip replacement against Dr. Cuckler and Biomet who developed and promoted the product. The only connection to Florida was Dr. Cuckler, who moved to Naples after he retired.   Gannon lived out of state and the surgery was out of state.  The defendants moved to dismiss based on forum non conveniens and to dismiss for failure to state a claim.  The defendants each filed an answer, not mentioning personal jurisdiction.  The defendants then filed an amended motion to dismiss Biomet for lack of personal jurisdiction.  The trial court granted the motion, dismissing the claims against Bionet based on lack of jurisdiction.

The District Court of Appeal reversed the dismissal based on lack of personal jurisdiction.  Biomet waived the defense of lack of personal jurisdiction where it did not raise the defense when it filed its motion to dismiss under Fla. R. Civ. Proc. 1.140.  Filing an amended motion did not excuse or cure the omission.  A party may not file an amended motion before a hearing on an original motion and assert a rule 1.140(b) defense it could have but did not assert in its original motion without triggering the waiver and consolidation provisions of rules 1.140(g) and (h).   The court certified conflict with the Third, Fourth and Fifth Districts.

Vella v. Salaues, 290 So. 3d 946, 44 Fla. L. Weekly D 2553 (Fla. 3rd DCA, October 16, 2019).
Vella was hired by Berestan, who was employed by the Salaueses, to assist Berestan in restoring and repairing an inboard vessel on a boat owned by the Salaueses.  While reinstalling a generator inside the engine room, Vella smelled gasoline.  Berestan directed Vella to complete the task.  Thereafter, an explosion occurred on the craft, causing serious burns on Vella’s face and body.  Vella sued Berestan and the Salaueses for negligence.  Shortly before a hearing on the Salaueses motion for summary judgment, Vella moved to amend the complaint to add negligent hiring practices.  The trial court denied leave to amend and granted summary judgment for the Salaueses.

The District Court of Appeal affirmed.  Immediately prior to the summary judgment hearing, Vella sought to inject an entirely novel theory of prosecution which would have been prejudicial to the Salaueses.  Additionally, there was no evidence that the Salaueses actively participated, exercised direct control or failed to warn of concealed conditions.  A property owner who employs an independent contractor is not liable for injuries sustained by the employee of an independent contractor.

City of Miami v. Kho, 290 So. 3d 942, 44 Fla. L. Weekly D 2555 (Fla. 3rd DCA, October 16, 2019).
Kho sued the City for negligence after she tripped and fell on a City sidewalk.  The sidewalk had an asphalt patch that was lower than the adjoining concrete slab.  Over the City’s objection, the trial court allowed into evidence Google Map photograph of the sidewalk dated November 2007.  The jury found the City liable and awarded Kho $90,000.

The District Court of Appeal reversed and remanded for judgment to be entered for the City.  Fl. Evid. Code 90.901 provides that evidence must be authenticated before it is admitted.  A Google Map must be authenticated the same as any other photographic evidence.  Kho did not present testimony from any witness with personal knowledge of the sidewalk’s condition in November 2007.  Without this evidence, Kho failed to present sufficient evidence that the City had constructive knowledge of the sidewalk’s condition.

Manzaro v. D’Alessandro, 283 So. 3d 335, 44 Fla. L. Weekly D 2597 (Fla. 4th DCA, October 23, 2019).
The trial court entered an order finding the father in a custody-related dispute in direct criminal contempt after the father’s repeated uncontrollable interruptions and outbursts during a hearing.

The District Court of Appeal reversed and remanded.  The trial court did not comply with Fla. R. Crim. Proc. 3.830 which requires that the court inquire as to whether the father had any cause to show why he should not be adjudged guilty of contempt and did not give the father the opportunity to present evidence of mitigating circumstances. 

Systemax v. Fiorentino, 283_So. 3d 415, 44 Fla. L. Weekly D 2575 (Fla. 3rd DCA, October 23, 2019).
Fiorentino was charged by the Federal Government with conspiracy to commit securities fraud.  Fiorentino entered into a settlement agreement and ordered to pay over $35 million in restitution to Systemax.  Systemax recorded the restitution judgment.  Fiorentino filed a counterclaim seeking declaratory and injunctive relief, objecting to the enforcement of the federal judgment.  Fiorentino recorded a lis pendens as to the foreign judgment.  Systemax moved to dissolve the lis pendens and served Fiorentino with discovery.  Fiorentino moved for a protective order and to stay the discovery.  The trial court ruled that although a victim can domesticate a federal restitution judgment, only the United States may pursue enforcement of the lien.  The trial court dissolved the lis pendens and but also granted the motion for protective order. 

The District Court of Appeal affirmed the order that entered a protective order and dissolved the lis pendens.  Although a victim is entitled to domesticate a federal restitution judgment, a private victim is not permitted to pursue collection of a federal restitution judgment in state court.  

The Prestige Gallery, Inc. v. Napleton, 283 So. 3d 845, 44 Fla. L. Weekly D 2602 (Fla. 1st DCA, October 24, 2019).
Although the jury failed to award compensatory damages to the plaintiff, the jury awarded $80,000 nominal damages.

The District Court of Appeal reversed and remanded.  There is no legal basis to allow an award of $80,000 in nominal damages to stand.  Nominal damages are inconsequential, which means “of little or no importance or insignificant.”  

McFall v. Welsh, _____ So. 3d _____, 44 Fla. L. Weekly D 2608 (Fla. 5th DCA, October 25, 2019).
McFall sought to modify her final judgment of dissolution.  McFall’s ex-husband, Welsh, sought financial information.  McFall provided a copy of her 2017 federal income tax return she filed with her current husband but redacted information pertaining to her husband’s finances.  Welsh moved to compel production of an unredacted copy of the tax return.  The trial court granted the motion to compel.

The District Court of Appeal quashed the order compelling the unredacted tax return.  A nonparty to a divorce proceeding has a constitutional right to prevent the disclosure of the tax return he jointly filed with his wife where the ex-husband did not prove that the financial information was relevant to the modification of child support.

Port Royal Property, LLC v. Woodson Electric Solutions, Inc., _____ So. 3d ______, 44 Fla. L. Weekly D 2627 (Fla. 3rd DCA, October 30, 2019).
Port Royal sued Woodson Electric in Miami-Dade arising from the installation of audiovisual and internet installation in a house owned by Port Royal in Collier County.  Woodson moved to transfer the case to Collier County.  The trial court granted the motion to transfer the case.

The District Court of Appeal reversed and remanded for reconsideration of the motion to transfer under Section 47.122, Fla. Stat. (2019).  Fla. R. Civ. Proc. 1.061(a) does not apply to the transfer of an action from one Florida county to another Florida county.  Transfer for convenience is governed by Section 47.122.  Rule 1.061(a) governs transfers to a convenient forum outside of Florida.  

JJN FLB, LLC v. CFLB Partnership, LLC, 283 So. 3d 922, 44 Fla. L. Weekly D 2706 (Fla. 3rd DCA, November 6, 2019).
In September 2019, the trial court judge issued a sanctions order against a law firm in an unrelated case, finding that the law firm made false and derogatory allegations, violated the Rules of Professional Conduct, misused attorney-client privilege and participated “in a scheme to bring [fabricated criminal] charges.”  Ten days later, the petitioners filed three petitions to prevent the trial judge from continuing to preside over their cases.  The trial court denied the motions.

The District Court of Appeal granted the petitions to disqualify the judge.  Statements by a judge that he feels a party has lied generally indicates bias against the party.  Where a judge has sanctioned a law firm for engaging in treacherous conduct in an unrelated case supports the proposition that petitioners hold a well-grounded fear that they will not receive a fair trial.

Publiciddad Vepaco, C.A. v. Mezerhane, 290 So. 3d 974, 44 Fla. L. Weekly D 2707 (Fla. 3rd DCA, November 6, 2019). 
Two Venezuelan corporations sued two Venezuelan nationals living in Florida for fraud stemming from loans made to the plaintiffs by a bank principally owned by one of the defendants.  A dispute arose over the control of the plaintiff corporations leading to different attorneys claiming to represent the plaintiffs.  In October 2017, defendants filed a notice that no record activity occurred since December 2016 and then filed a motion to dismiss for failure to prosecute.  The trial court determined that both sets of plaintiffs’ counsels were aligned in interest and heard arguments.  The trial court entered an order dismissing the case for lack of prosecution.

The District Court of Appeal affirmed.  Plaintiffs failed to show good cause why the case should not be dismissed.  Good cause is not shown by the plaintiffs’ argument that the disarray involving the control and representation of the plaintiff corporations excused the lack of record activity.

In Re: Amendments to Florida Rule of Judicial Administration 2.420, 284 So. 3d 964, 44 Fla. L. Weekly S 232 (Fla., November 7, 2019).
The Supreme Court amended Florida Rule of Judicial Administration 2.420(d), Procedures for Determining Confidentiality of Court Records to add “including all personal identifying information of a person subject to the [Baker] Act.” 

[bookmark: _Toc47304488]In Re: Amendments to Florida Rules of Appellate Procedure 9.120 and 9.210, _____ So. 3d _____, 44 Fla. L. Weekly S 233 (Fla., November 7, 2019).
The Florida Supreme Court amended Florida Rule of Appellate Procedure 9.120 to add that petitioner’s brief shall be serviced within 10 days of the filing of the notice to invoke the court’s discretionary jurisdiction or the service of a notice of cross-review.  A respondent shall serve a notice of cross-review within 5 days of the service of a notice to invoke the court’s jurisdiction.  The Court amended Rule 9.210 to address the length of briefs.

Magnolia Court, LLC v. Moon, LLC, _____ So. 3d _____, 44 Fla. L. Weekly D 2839 (Fla. 3rd DCA, November 27, 2019).
Plaintiffs filed a complaint in November 2015 for declaratory judgment regarding two parcels of commercial property.  Plaintiffs attempted to serve Daniel S. Moon but were unable to serve him.  Sunbiz did not show a Florida company by the name of Moon, LLC. Plaintiff served the Secretary of State who accepted service.  The trial court then entered a default final judgment.  Almost twenty months later, Moon, LLC moved to vacate the default final judgment.  The trial court vacated the final judgment of default as having been void for failure to comply with the substitute service provisions of Section 48.161, Fla. Stat. (2018).

The District Court of Appeal reversed and remanded.  An unregistered foreign limited liability company doing business in Florida is subject to Section 605.0904(6) of Florida’s Revised LLC Act.  In an issue of first impression, the court ruled that service pursuant to the Revised LLC Act on an unregistered foreign limited liability company doing business in Florida is “personal service” and thus, it is not necessary to comply with the substitute service provisions of Section 48.161.  

Phillip Morris USA INC v. Freeman, 285 So. 3d 99, 44 Fla. L. Weekly D 2870 (Fla. 1st DCA, November 27, 2019).
David Freeman died in 1995.  In 1997, the decedent joined 17 other plaintiffs and filed personal injury lawsuit against Phillip Morris.  In January 1998, for the first time, an “amended complaint” was filed, asserting a wrongful death claim, by Freeman’s wife as the personal representative of the Estate of David Freeman.  Phillip Morris moved for summary judgment on the grounds the amended complaint was filed outside of the statute of limitations.  The trial court denied the motion.

The District Court of Appeal reversed for an order to enter a verdict for Phillip Morris.  The lawsuit, which was filed by the decedent and not the personal representative was a nullity.  Therefore, the complaint filed in 1998 was the first complaint.  The 1998 action was filed after the two-year statute of limitations.  

Spencer v. Deutsche Bank National Trust Company, 283 So. 3d 1284, 44 Fla. L. Weekly D 2883 (Fla 1st DCA, December 4, 2019).
The trial court entered final judgment of foreclosure on September 26, 2018.    The owner filed a motion to set aside the final judgment on October 11, 2018 pursuant to Fla. R. Civ. Proc. 1.540.    The record contained no order on the motion.  The owner then filed a notice of appeal on January 8, 2019.

The District Court of Appeal dismissed the notice of appeal because it was filed more than 30 days after the entry of the final judgment.  A motion for relief from judgment under Rule 1.540 does not suspend rendition of a final judgment or toll the time for taking an appeal.  Because the notice of appeal was filed more than 30 days after the entry of the final judgment and the final judgment was not tolled, the owner failed to timely invoke the court’s jurisdiction.

Robinson v. Nationstar Mortgage LLC, ______ So. 3d ______, 44 Fla. L. Weekly D 2889 (Fla. 2nd DCA, December 4, 2019).
The Robinsons executed a note and mortgage in 2006 which was transferred to Deutsche Bank.  Aurora Loan Services filed a foreclosure action alleging it was the servicer for Deutsche.  Thereafter, Nationstar was substituted as the plaintiff.  The trial court entered a final judgment for the lender.  After the foreclosure sale took place, the trial court vacated the sale.  The lender then moved to reopen the evidence to prove standing.  The trial court entered an amended final judgment for the lender.

The District Court of Appeal reversed and remanded. Nationstar failed to prove at the first trial that Aurora had been given legal authority to act on behalf Deutsche Bank.  Additionally, the trial court abused its discretion in reopening the evidence to allow Nationstar to present additional proof of standing.  To reopen a case, a party must establish that the presentation of evidence will not unfairly prejudice the opposing party and will serve the best interests of justice.  

Miami-Dade County v. Morejon, _____ So. 3d _____, 44 Fla. L. Weekly 2904 (Fla. 3rd DCA, December 4, 2019).
Artiles was working on the roof of a warehouse owned by Martex Corporation when he fell through a skylight and died.  Artiles’ father, Morejon, sued Martex for creating a dangerous condition causing Artiles’ death.   Martex listed Gascon, a county building official as an expert witness for trial.  Morejon sought to depose Gascon.  The County filed a motion for protective order to preclude the parties from deposing Gascon.  The trial court denied the motion.

The District Court of Appeal quashed the order denying the motion for a protective order.  Gascon was not a retained expert, was not authorized by the County to testify and did not have any personal knowledge of the underlying facts.  

Tanis v. HSBC Bank USA, 289 So. 3d 517, 44 Fla. L. Weekly D 2908 (Fla. 3rd DCA, December 4, 2019).
Hans Tanis executed a note in favor of IndyMac Bank. In 2012, Hans Tanis quit claimed the property to Nadine Tanis and died one day later.  In 2016, the lender filed a mortgage foreclosure action.  James Jean-Francois filed a notice of appearance.  The lender obtained a final judgment.  Just before the sale, Mark Pomeranz filed an emergency motion for continuance but did not file an appearance.  The court granted the motion and rescheduled the sale.  The lender purchased the property.  The clerk served the certificate of sale on Jean-Francois, the attorney of record.  Pomeranz filed an objection to the sale on the grounds he did not receive notice of the rescheduled sale date.  The trial court denied the objection.

The District Court of Appeal affirmed.  Pomeranz was obligated to file a notice of appearance as co-counsel or obtain an order authorizing his substitution as counsel to secure the formal status of counsel of record.  Because he did not, the clerk was entitled to notice the existing counsel of record, Jean-Francois.  

American Medical Systems, LLC v. MSP Recovery Claims, Series LLC, 290 So. 3d 548, 44 Fla. L. Weekly D 2937 (Fla. 3rd DCA, December 11, 2019).
MSP Recovery Claims filed a complaint for a pure bill of discovery against American Medical Systems seeking to compel American Medical to identify whether certain Medicare beneficiaries were implanted with pelvic mesh products sold by American Medical and paid by a Medicare Advantage Organization.  American Medical moved to dismiss.  The trial court denied the motion to dismiss, ordering American Medical to answer the complaint but did not order discovery.

The District Court of Appeal dismissed the petition.  Because the order only required petitioners to file an answer to the complaint and did not require production of any discovery, petitioners did not establish the required irreparable harm for court to exercise jurisdiction.  

The Bank of New York Mellon v. Figueroa, ______ So. 3d _______, 44 Fla. L.   Weekly D 2998 (Fla. 3rd DCA, December 18, 2019).
In 2004, the Figueroas executed a note and mortgage.  In 2012, the owners defaulted.  In 2014, The Bank of New York filed a complaint to foreclose.  The owners filed a request for documents which was objected to by the Bank.  The trial court ordered the Bank to produce some of the documents.  The Bank filed a petition for writ of certiorari regarding the discovery order.  Thereafter, the owners filed another request for documents.  The Bank objected, arguing the discovery was directed to other loans and lawsuits not involving the owners.  The trial court denied the objection and ordered the Bank to produce the documents.  The Bank filed another writ of certiorari.  

The District Court of Appeal quashed the second order.  The Bank’s disclosure of other account holders’ confidential financial information would cause irreparable harm to the Bank because it is a felony for any person wrongfully to disclose the information.  Any evidence relating to the nineteen other loans and lawsuits was irrelevant to whether the person who endorsed the owners’ note had authority to do so. 

Biza, Corp. v. Galway Bay Mobile H.O.A., Inc., _____ So. 3d _____, 44 Fla. L. Weekly D 3010 (Fla. 3rd DCA, December 18, 2019).
A mobile homeowners’ association sued the owner of the mobile park after the owner raised the rent by 18%.  The trial court denied the owner’s motion for summary judgment and denied its motion to certify a class.

The District Court of Appeal affirmed. Section 723.037(1), Fla. Stat. (2019) provides that an Association has no standing to bring a lawsuit challenging the increase in lot rental unless a majority of the homeowners agree in writing to be represented by the association.  Here, a majority of the owners authorized a negotiating committee to mediate the dispute and also signed a Statement of Dispute contesting the reasonableness of the rental amount increase.  The Association satisfied the standing requirement of Section 723.037(1).  Actions brought by mobile homeowners’ associations under Fla. R. Civ.  Proc. 1.222 are not subject to the class certification requirements of Fla. R. Civ. Proc. 1.220.

Kinsale Insurance Co. v. Murphy, 285 So. 3d 411, 44 Fla. L. Weekly D 3056 (Fla. 1st DCA, December 23, 2019).
Homeowners filed a complaint with Security First Insurance for breach regarding a claim for water damage.  The owners hired River City Roofing Corp. to repair the home.  River City was insured by Kinsale Insurance.  Security First sought documents from Kinsale, an Arkansas entity with principal place of business in Virginia, mailing a subpoena duces tecum to Kinsale in Virginia.  Kinsale’s motion to quash argued the subpoena was improperly served because Virginia law requires a commissioner in Virginia issue the subpoena.  The trial court denied the motion to quash.

The District Court of Appeal quashed the order.  A Florida subpoena is not valid unless it complies with the out-of-state’s requirements for service of process.  The subpoena served on a nonparty outside the state of Florida did not comply with Virginia’s requirements. 

Hancock Whitney Bank v. Adams, _____ So. 3d _____, 45 Fla. L. Weekly D 69 (Fla. 1st DCA, January 8, 2020).
In October 2018, the trial court entered a final deficiency judgment for the Bank, finding it was entitled to recover $44,176 against Mr. and Mrs. Adams from a final judgment of foreclosure.  The Bank filed a writ of garnishment to Bank of America Corporation for money Mrs. Adams had in a savings and checking account.  Adams filed a claim of exemption as the head of household.  The trial court granted the claim of exemption and dissolved the writ of garnishment.

The District Court of Appeal reversed.  The majority of funds in the checking account were from an IRS refund, which are not wages subject to the exemption.  The party claiming an exemption has the burden of proving entitlement.  Adams did not meet her burden of proving that any statutory exemption to garnishment applied.  The statute does not provide an “equity and fairness” exemption, which the trial court relied.

[bookmark: _Toc47304500]Deutsche Bank Nat’l. Trust Co. v. Bennett, _____ So. 3d _____, 45 Fla. L. Weekly D 128 (Fla. 2nd DCA, January 15, 2020.
The trial court dismissed the lender’s mortgage foreclosure complaint without prejudice as a sanction for untimely and incomplete production of documents.  

The District Court of Appeal affirmed and certified conflict with the First and Third Districts.  Because the dismissal was without prejudice, the trial court was not required to make findings of willful disregard of a trial court order.  The lender was free to refile its case after the dismissal.

Rodriguez v. Avatar Property & Casualty Insurance Co., 290 So. 3d 560, 45 Fla. L. Weekly D 128 (Fla. 2nd DCA, January 15, 2020).
Rodriguez filed a claim with Avatar for damage to her home caused by water discharge in a bathroom on April 13, 2016.  Avatar denied the claim and Rodriquez filed a complaint for breach of contract.  The trial court granted final summary judgment for Avatar.

The District Court of Appeal reversed and remanded.  An affidavit supporting a motion for summary judgment must be made on personal knowledge; set forth admissible facts; and must show affirmatively that the affiant is competent to testify.  Here, the affidavit was not based on personal knowledge.  The affidavit restated, “almost verbatim” the motion for summary judgment.  On remand, the court must address whether the notice of damage was timely made.  If untimely, the insured must show that the insurer was not prejudiced by the lack of notice.

2K South Beach Hotel, LLC v. Mustelier, On Motion for Rehearing and Written Opinion, _____ So. 3d _____, 45 Fla. L. Weekly D 111 (Fla. 1st DCA, January 15, 2020).
A housekeeper developed complex regional pain syndrome after injuring her right shoulder.  The employer authorized six weeks of water therapy but denied psychiatrist services.  The claimant filed for more benefits.  Three weeks before the final hearing, a doctor testified in deposition the claimant was using a cane, which was not prescribed.  The employer obtained surveillance of the claimant not using the cane and showed her using her arm in an unrestricted manner.  The employer moved to admit the surveillance on the morning of the final hearing and to amend the pretrial stipulation to add a misrepresentation defense.  The Judge of Compensation Claims denied the motion, finding prejudice to the claimant and awarded the claimant the benefits sought.

The District Court of Appeal affirmed.  The surveillance tape should not have been admitted because the claimant would have been prejudiced by surprise.  An employer’s decision to change its litigation strategy does not justify setting aside a binding agreement. 

Florida Highway Patrol v. Jackson, _____ So. 3d _____, 45 Fla. L. Weekly S 32 (Fla., January 23, 2020).
Jackson died in a car accident on I-75 after smoke from a nearby brushfire caused poor visibility.  The accident occurred shortly after the highway patrol reopened the closed road.  The Estate sued FHP alleging the reopening and monitoring of the highway were negligent operational decisions.  FHP moved for summary judgment on the basis of sovereign immunity.  The trial court denied the motion.

The First District Court of Appeal dismissed the appeal, stating “a defendant in Florida asserting that the trial court erroneously denied immunity may not appeal unless the order explicitly states that the defendant is not entitled to immunity.”

The Florida Supreme Court ruled that Florida Rule of Appellate Procedure 9.130(a)(3)(C)(xi) does not permit an appeal of a non-final order denying immunity if the record shows that the defendant is entitled to immunity as a matter of law but the trial court did not explicitly preclude it as a defense.  

The court amended Rule 9.130 to expand the availability of appellate review of nonfinal orders denying sovereign immunity.  “The sovereign immunity subdivision in its current form insufficiently protects the public and governmental interests served by sovereign immunity.  Though the rule reflects an understandable concern for the limited resources of appellate courts, it leaves too great a risk that erroneous denials of sovereign immunity will go unreviewed until it is too late.”

Miami-Dade County v. Eastern Partners, LLC, _____ So. 3d _____, 45 Fla. L. Weekly D 258 (Fla. 3rd DCA, February 5, 2020).
Plaintiff purchased property from a lender that obtained title pursuant to its foreclosure action.  The property had four County liens that were not extinguished by the foreclosure.  The plaintiff filed a class action challenging the Ordinance giving the special assessment liens priority.  The County challenged plaintiff’s standing to serve as the class representative.  The plaintiff then served the County with discovery.  The County moved for protective order.  The trial court denied the motion for protective order and granted the motion for discovery.

The District Court of Appeal quashed the order compelling discovery.  The trial court erred when it compelled discovery prior to determining whether a plaintiff has standing to serve as class representative.  
 
2-Bal Bay Properties, LLC v. Asset Management Holdings, LLC, _____ So. 3d _____, 45 Fla. L. Weekly D 294 (Fla. 2nd DCA, February 7, 2020).
Property purchased in the name of 2-Bal Bay was intended to have AMH be a one-half owner.  An interest in the property was never transferred to AMH.  AMH moved into the property and paid rent to 2-Bal Bay.  When their business relationship went downhill, 2-Bal Bay sued to evict AMH.  AMH counterclaimed for unjust enrichment and fraudulent transfer under Florida's Uniform Fraudulent Transfer Act, Chapter 726, Fla. Stat. (2015). The trial court entered final judgment for AMH and awarded $200,548.17 on the unjust enrichment claim and $219,500 on the fraudulent transfer claim.  

The District Court of Appeal reversed the portion of the final judgment that awarded AMH damages in the amount of $200,548.17 and remanded for a reduction to $65,000.  When improvements are made to real property, the measure of damages in an unjust enrichment case is the enhanced value of the property, not the cost of the improvements.  The court also reversed the finding that 2-Bal Bay committed a fraudulent transfer.  Substantial evidence does not support the trial court’s finding that 2-Bal Bay fraudulently transferred the property because the property was fully encumbered by a valid lien at the time of the transfer and does not quality as an asset under Florida’s Uniform Fraudulent Transfer Act.  Under the UFTA, an “asset” is property of the debtor but does not include property to the extent that the property is encumbered by a valid lien.

Metalonis v. Eastgroup Properties, Inc., _____ So. 3d _____, 45 Fla. L. Weekly D 315 (Fla. 3rd DCA, February 12, 2020).
Eastgroup and Metalonis’ litigation settlement agreement provided that Eastgroup would pay Metalonis $2.45 million in exchange for the dismissal of the action.  After Eastgroup paid the money and Metalonis failed to dismiss the case, Eastgroup filed an emergency motion to compel compliance with the settlement agreement.  The trial court granted the motion to compel and ordered the parties to execute releases. Metalonis then filed a notice of voluntary dismissal but appealed the order granting the motion to compel.

The District Court of Appeal dismissed the appeal.  Once the plaintiff filed a voluntary dismissal, he cannot challenge the trial court’s earlier rulings.  The voluntary dismissal terminated the lawsuit and divested the trial court of jurisdiction.  

Curtis v. Centaruri Specialty Ins. Co., _____ So. 3d _____, 45 Fla. L. Weekly D 385 (Fla. 4th DCA, February 19, 2020). 
Plaintiff sued the insurer claiming $130,524.96 in damages.  The insurer claimed that the water limitation in the policy capped damages at $10,000 and moved to transfer the case to county court.  The trial court transferred the case based on the amount in controversy.
The District Court of Appeal quashed the order transferring the case to county court.  The proper test in determining the question of jurisdiction is whether plaintiff pleaded damages in good faith.  There is no evidence here that plaintiff did not plead damages in good faith. 

Federal Deposit Ins. Corp. v. Nationwide Equities Corp., _____ So. 3d _____, 45 Fla. L. Weekly D 430 (Fla. 3rd DCA, February 26, 2020). 
BankUnited entered into a mortgage broker agreement with Nationwide Equities. BankUnited failed and the FDIC was appointed as receiver.  Three days before the expiration of the statute of limitations, the FDIC sued Nationwide in federal court for breach of contract.  The case was dismissed based on a forum-selection clause requiring lawsuits to be filed in state court.  The FDIC refiled the action in state court.  The trial court dismissed the case based on the running of the statute of limitations.

The District Court of Appeal affirmed.  The statute of limitations is not tolled by equitable estoppel where a lawsuit is initially filed in the wrong forum.  The doctrine of equitable estoppel is applied where a plaintiff has been misled or lulled into inaction and has been prevented from asserting his rights or has timely asserted his rights in the wrong forum.  Here, the FDIC should have raised the statute of limitations issue and defended against it in federal court but it did not.  “The FDIC sat on its rights, and waited until three days before the expiration of the six year statute of limitations to file its action in a federal forum in contravention of the forum-selection clause.”

Gyptec v. Violet Investment Corp., _____ So. 3d _____, 45 Fla. L. Weekly D 446 (Fla. 3rd DCA, February 26, 2020).
Hakim loaned $300,000 to his two cousins who failed to repay him.  Instead, they orally agreed to convert the loan into equity in Gyptec.  Gyptec sold its assets to Knauf which required Gyptec to place $40 million into an escrow account, of which $20 million would account for Hakim’s one-third interest.  Hakim sued to recover his one third interest in Gyptec.  When defendants transferred $30 million of the escrow money to offshore accounts, Hakim moved for a mandatory injunction to compel the return of the escrow funds.  The trial court ordered the return of $19.5 million.

The District Court of Appeal affirmed.  The injunction is necessary to protect the specific identified res of the constructive trust claim and to prevent further dissipation of the funds pending adjudication of Hakim’s ownership and entitlement o the funds. 

State Farm Mutual Automobile Ins. Co. v. CEDA Health of Hialeah, LLC, _____ So. 3d _____, 45 Fla. L. Weekly D 505 (Fla. 3rd DCA, March 4, 2020).
CEDA provided chiropractic treatment for a State Farm insured who was involved in an automobile accident.  CEDA sought reimbursement from State Farm.  State Farm calculated the reasonableness of the charges based on Medicare schedules and paid less that the amount CEDA was seeking.  CEDA sued State Farm in county court.  The county court granted final summary judgment for CEDA.  The circuit court affirmed the county court decision and denied the motion to disqualify a judge on the appellate panel whose spouse was a PIP attorney.

The District Court of Appeal denied the petition for review.  The standard governing disqualification of an appellate judge is more personal and discretionary than the strict rules applicable to trial court judges. This applies to circuit court judges sitting in an appellate court capacity. 

Bishai v. The Health Law Firm, _____ So. 3d _____, 45 Fla. L. Weekly D 743 (Fla. 5th DCA, March 27, 2020).
Bishai hired the Health Law Firm to represent him before the Department of Health.  The Department revoked Bishai’s medical license.  Another law firm appealed the order for Bishai.  During the appeal, the Health Law Firm sued Bishai to collect attorney’s fees.  Bishai raised a counterclaim for legal malpractice.  The Health Law Firm moved to dismiss the counterclaim and set the hearing on the court’s motion calendar.  The trial court struck the claim against the owner of the Health Law Firm, finding Bishai was represented by an associate, not the owner of the firm.

The District Court of Appeal reversed and remanded.  The plaintiff set the motion for hearing on the trial court’s motion calendar without any indication that it was an evidentiary hearing.  The manner in which the plaintiff noticed the hearing on the motion to dismiss the counterclaim violated the defendant’s due process rights.

Sawyer v. The State of Florida, _____ So. 3d _____, 45 Fla. L. Weekly D 751 (Fla. 3rd DCA, April 1, 2020).
Defense counsel while delivering cases the Judge’s chambers overheard the defense expert’s voice coming from the Judge’s computer.  The Judge acknowledged watching videos on the expert’s website.  The website was on the bio submitted by the defense.  Defense counsel notified the Judge she would be filing a motion for disqualification.  The next day, the Judge ordered the motion be filed by midnight that night.  The Judge then denied the motion as legally insufficient.

The District Court of Appeal granted the petition to prohibit the Judge from presiding over the criminal case.  A judge, sitting as the finder fact in an evidentiary hearing, should not perform his/her own research into the credentials of an expert witness.  Additionally, Fla. R. Jud. Admin. 2.330 provides for a reasonable time not to exceed ten days for the filing of a motion to disqualify a judge.  “The court’s insistence on an immediate filing despite the time permitted by the governing rule and his prior statements allowing the defense the time it needed created an objectively reasonable fear in sawyer that he would not receive a fair and impartial resentencing.”

[bookmark: _Toc47304513]People’s Trust Ins. Co. v. Valentin, _____ So. 3d _____, 45 Fla. L. Weekly D 754 (Fla. 3rd DCA, April 1, 2020).
The insurer sued the insured for specific performance, declaratory judgment and breach of contract.  The trial court dismissed all three claims, finding there was no justiciable case or controversy.

The District Court of Appeal reversed the dismissal of the specific performance and declaratory judgment claims, stating that those claims were sufficiently “pleaded.”  In a footnote, the court stated: “Pleading has always been the predominant past-tense and past-participial form….[It is not] considered quite standard in [American English], although it is a common variant in legal usage….Still, pleaded, the vastly predominant form in both [American English] and [British English]. Is always the best choice….” Bryan A. Garner, Garner’s Modern English Usage 699-700 (4th ed. 2016).

State Farm Florida Insurance Co. v. Chirino, _____ So. 3d _____, 45 Fla. L. Weekly D 756 (Fla. 3rd DCA, April 1, 2020).
The trial court’s order allowed the insured to video and audio record the insurer’s appraiser’s inspection of the property.

The District Court of Appeal denied the petition for writ of certiorari.  Florida’s Constitution’s right to privacy protects persons from governmental, not private intrusions. The insurer has the right to be present during the inspection.  Allowing the insurer to film the inspection does not violate the appraiser’s right to privacy.  
	
Katz-Luongo v. Amortegui, _____ So. 3d _____, 45 Fla. L. Weekly D 819 (Fla. 3rd DCA, April 8, 2020).
Plaintiff served defendant by personally serving Lena Lanza in Venezuela who stated that she was the roommate of the defendant but that the defendant also lives in another apartment in Columbia, which was her usual place of abode.  The trial court first quashed service but then vacated its order quashing service.

The District Court of Appeal reversed and remanded.  Section 48.031(1)(a), Fla. Stat. requires service at a defendant’s “usual place of abode.”  A person can only have one place of abode, which is the place they are living at the time service is made.

Humes v. Solanki, _____ So. 3d _____, 45 Fla. L. Weekly D 823 (Fla. 3rd DCA, April 8, 2020).
Humes sued Solanki for medical malpractice.  The complaint was dismissed with prejudice in 2018.  Over a year later, Humes served a notice for trial and the case was set for trial and referred to mediation.  Solanki’s motion to strike the notice for trial including a reference to bar Humes from future filings, but the captions of did not include that reference on the first page of the motion.  The motion to strike was set for hearing but the motion did not include a caption to bar future filings.  Humes did not attend the hearing.  The trial court entered an order striking the trial and providing that Humes shall not file anything without a lawyer.

The District Court of Appeal quashed the part of the order providing that Humes could not represent herself in the case.  The order imposed a prohibition of further pro se filings without the issuance of an order to show cause to Humes on reasonable notice and with an opportunity for her to respond.  

Hepco Date, LLC v. Hepco Medical, LLC, _____ So. 3d _____, 45 Fla. L. Weekly D 843 (Fla. 2nd DCA, April 15, 2020).
Hepco Holdings was formed as the holding company for patents.  After a dispute arose over the ownership rights to data generated from a foot sanitation device, Hepco Medical filed a declaratory action.  Defendants sought to take eighteen additional depositions.  Hepco objections included that the deponents had no information.  The trial court denied the motion to compel depositions and issued a protective order.  

The District Court of Appeal quashed the order.  “Litigants would never be able to take a non-party deposition if all the non-party had to do to get out of it is to say that he or she has nothing relevant to say.”  The trial court erred by issuing a blanket order denying the motion to compel depositions and granting a protective order without explanation. 

Avael v. Sechrist, _____ So. 3d _____, 45 Fla. L. Weekly D 974 (Fla. 3rd DCA, April 22, 2020).
Employees of Motivational Coaches of America sued Avael, a principal in MCUSA and MCUSA for breach of contract and civil theft.  The parties entered into a settlement agreement.  The employees moved for final judgment which was granted by the trial court.  Avael finally hired counsel and moved to vacate the final judgment arguing he was never served with initial process.  The trial court denied the motion.
The District Court of Appeal affirmed.  Avael signed a settlement agreement which waived actual service.  As the court quoted Benjamin Franklin, “an ounce of prevention is worth a pound of cure.”  

Point Conversions, LLC v. Pfeffer & Marin Holdings, LLC, _____ So. 3d _____, 45 Fla. L. Weekly D 1004 (Fla. 3rd DCA, April 29, 2020).
The trial court dismissed plaintiff’s complaint without prejudice and granted leave to amend the complaint.  Instead of amending the complaint, plaintiff sought a writ of mandamus to compel the trial court to exercise subject-matter jurisdiction over its claims.

The District Court of Appeal denied the writ of mandamus.  The plaintiff has an adequate remedy to challenge the trial court’s ultimate determination if and when it is made that it lacks subject matter jurisdiction by appealing a final order of dismissal.

Hoti v. U.S. Bank, N.A., On Motion to Relinquish Jurisdiction, _____ So. 3d _____, 45 Fla. L. Weekly D 1113 (Fla. 4th DCA, May 6, 2020).
The borrowers removed a mortgage foreclosure case to federal court on September 22, 2017.  After the mortgage foreclosure case was removed to federal court, the trial court entered final judgment of foreclosure.  The federal court remanded the case back to state court one month later.  

The borrower moved for relief from the final judgment which the trial court denied.  The borrowers appealed the trial court order denying their motion for relief from the judgment.  During the appeal, the lender moved to relinquish jurisdiction, arguing the foreclosure judgment was void because it was entered when the trial court lacked jurisdiction.

The District Court of Appeal relinquished jurisdiction for ninety days for the trial court to vacate the final judgment.  After the appeal is dismissed for being moot, the trial court can reenter the final judgment.  A judgment, which is entered during the period between removal to federal court and remand to state court is void. 

Griffin v. Palm Beach County Board of County Commissioners, _____ So. 3d _____, 45 Fla. L. Weekly D 1193 (Fla. 4th DCA, May 20, 2020).
Griffin was rollerblading on a path maintained by the County when she stepped off the path and fell into a deep hole to avoid an approaching family.  The hole was obscured from view by vegetation.  Griffin sued the county alleging negligence.  The County for the first time argued at summary judgment that Griffin was rollerblading on a path not designated for rollerblading.  The trial court granted summary judgment for the County.

The District Court of Appeal reversed and remanded.  Section 316.0085(4), Fla. Stat. (2017) provides that a governmental entity is not liable to any person who voluntarily participates in skateboarding, inline skating, paintball or freestyle or mountain and off-road bicycling for any injury.  However, the failure to raise an affirmative defense prior to a motion for summary judgment constitutes a waiver of that defense.  The County did not allege the application of the statute as an affirmative defense.  
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Gindel v. Centex Homes, On Motion for Certification, 272 So. 3d 417, 44 Fla. L. Weekly D 846 (Fla. 4th DCA, April 3, 2019).
The District Court of Appeal certified the following as a question of great public importance:

DOES COMPLIANCE WITH THE NOTICE REQUIREMENT UNDER SECTION 558.004(1), FLORIDA STATUTES (2014) CONSTITUTE THE COMMENCEMENT OF A CIVIL ACTION OR PROCEEDING SUFFICIENT TO TOLL THE STATUTE OF REPOSE SET FORTH IN SECTION 95.11(3)(C), FLORIDA STATUTES (2014)?

Manney v. MBV Engineering, Inc., 273 So. 3d 214, 44 Fla. L. Weekly D 1253 (Fla. 5th DCA, May 10, 2019).
Before buying a new house, Manney hired MBV to inspect the house for construction defects.  MBV advised Manney that there were no structural defects.  Thirteen years after buying the house, Manney discovered that the house had latent structural defects including a design defect of the foundation.  Manney filed a negligence action against MBV and others.  MBV filed a motion for judgment on the pleadings based on the statute of repose.  The trial court found that the ten-year statute of repose barred the action and granted judgment for MBV.

The District Court of Appeal reversed and remanded.  Section 95.11(3)(c), Fla. Stat. (2017) provides that “an action founded on the design, planning or construction of an improvement to real property … must be commenced within 10 years after the date of actual possession by the owner….”  The complaint alleged that MBV performed a negligent inspection.  MBV did not design, plan or construct an improvement; thus, the statute of repose does not apply to this case.  

Covenant Baptist Church, Inc. v. Vasallo Construction, Inc., 273_So. 3d 236 , 44 Fla. L. Weekly D 1340 (Fla. 3rd DCA, May 22, 2019).
A Church had notice of a roof leak in 2006 but did not file a lawsuit against a contractor until 2011.  The trial court granted judgment for the defendant.

The District Court of Appeal affirmed.  Where a cause of action is based on leaking roofs, the statute of limitations begins to run when an owner has notice of the first roof leak.  The four-year statute of limitations barred the action which was filed five years after the owner knew of the roof leak.  

MBlock Investors, LLC v. Bovis Lend Lease, Inc., 274 So. 3d 504, 44 Fla. L. Weekly D 1432 (Fla. 3rd DCA, June 5, 2019).
Bovis Lend Lease, the general contractor sued the owner of a development for outstanding bills.  The parties settled and the Close Out Agreement released Bovis from liability arising from construction of the property.  Thereafter, the loan went into default and the MBlock, an entity formed by the lender, obtained title by deed in lieu of foreclosure.  The lender then sued Bovis for negligent construction.  Bovis argued the claims were barred by the Close out Agreement.  The trial court granted final judgment for Bovis.

The District Court of Appeal affirmed the trial court’s determination that MBlock, as successor to the original owner, was bound by the Close Out Agreement.  MBlock “clearly met the privity requirement for the application of res judicata in this case: it has a mutual or successive relationship to the same right that EB had when it settled with BLL: a reduction in the amount owed to BLL for its services in exchange for releasing BLL from any claims of construction defects, as provided for in the Close Out Agreement.”  The District Court of Appeal reversed the part of the final judgment that precluded MBlock from litigating its latent defect claims.  The Close Out Agreement released Bovis from “known” claims but “unknown” claims were not covered and thus, Bovis was not released from liability as to from latent defect claims.  

Cascar, LLC v. City of Coral Gables, 274 So. 3d 1231, 44 Fla. L. Weekly D 1646 (Fla. 3rd DCA, June 26, 2019).
In 2012, property owned by Cascar was designated a historic landmark.  Cascar applied for a permit to demolish the residence arguing that modern buyers found the property undesirable.  The City denied Cascar’s request to demolish the residence.  Cascar filed a claim under the Burt Harris Act for diminution of the property’s value.  The trial court granted summary judgment for the City, finding that because the ordinance was enacted in 1984, Cascar did not have a cause of action under the Burt Harris Act.  

The District Court of Appeal affirmed.  The Florida Legislature enacted the Burt Harris Act to provide a remedy for private landowners when their property has been burdened by a government action that is not a taking.  The Burt Harris Act provides that it does not apply to the application of any law enacted before May 11, 1995.  The ordinance in this case was enacted on August 28, 1984; thus, Cascar did not have a cause of action under the Burt Harris Act.

Harrell v. the Ryland Group, 277 So. 3d 292, 44 Fla. L. Weekly D 2054 (Fla. 1st DCA, August 13, 2019).
Ryland constructed a home for the original owners which was completed by April 2004. In June 2016, Harrell sued Ryland Group for injuries he sustained when an attic ladder collapsed.  Harrell alleged that Ryland was negligent when constructing the home.  The trial court entered summary judgment for Ryland.

The District Court of Appeal affirmed.  Section 95.11(3)(c), Fla. Stat. (2016) provides that “An action founded on the design, planning, or construction of an improvement to real property…must be commenced within 10 years after the date of actual possession by the owner…”  The attic ladder to real property and fits within the definition of an “improvement” to real property.  The ten-year statute of repose barred the claim where the original owner occupied the home over tens years before the plaintiff filed his claim for negligent construction of the attic ladder which caused his fall.

Pirate’s Treasure, Inc. v. City of Dunedin, Florida, 227 So. 3d 1124, 44 Fla. L. Weekly D 2111 (Fla. 2nd DCA, August 16, 2019).
Pirate’s Treasure sued the City over its request to redevelop real property seeking to compel the City to complete its review of the application for approval for a restaurant.  Pirate’s Treasure than transferred the property to Pirate’s Cove Holdings, LLC.  The trial court granted final judgment for the City, finding that Pirate’s Treasure lost standing because it lost its interest in the property.

The District Court of Appeal reversed and remanded.  Genuine issues of material fact existed as to whether Pirate’s Treasure had an interest in the outcome of the controversy sufficient to support its standing to maintain the lawsuit.  The legal question whether there is a genuine issue of material fact is whether Pirate’s Treasure’s transfer of the property to Pirate’s Cove divested Pirate’s Treasure of standing to maintain the lawsuit against the City.  The City failed to demonstrate that the basis for the negligent misrepresentation and fraud claims was contingent on Pirate Treasure’s continued ownership of the property.

Grace and Naeem Uddin, Inc. v. Singer Architects, Inc., 278 So. 3d 89, 44 Fla. L. Weekly D 2198 (Fla. 4th DCA, August 28, 2019).
The County entered into a contract with a contractor for improvements to the airport and entered into a separate contract with an architect for consulting and administrative duties.  The County then terminated the contract with the contractor.  The contractor sued the County and the architect for breach of contract and professional negligence.  The architect moved for summary judgment, arguing it did not owe the contractor a duty of care.  The trial court granted partial summary judgment for the architect.

The District Court of Appeal reversed and remanded.  A contractor who sustained economic loss caused by the negligent performance of a contractual duty of an architect can sue the architect even thought though there is no privity.  There must be the existence of “supervisory duties” or responsibilities and a “close nexus” between the architect and contractor.  Here, the supervising architect owes a duty of care to the contractor hired by the county for airport improvements.  

Seawatch at Marathon Cd’m. Ass’n., Inc. v. The Guarantee Co., 286 So. 3d 823 (2019), 44 Fla. L. Weekly D 2451 (Fla. 3rd DCA, October 2, 2019).
Seawatch entered into a $5.4 million contract with Complete Aluminum General Contractors for the renovation of three condominium buildings.  Guarantee executed surety bonds to secure the contractor’s performance.  After discovering defects in the renovation, Seawatch terminated the contract.  Guarantee elected to complete the contract, hiring Complete as the contractor.  Seawatch filed a declaratory action, claiming that Guarantee was prohibited from hiring Complete as the completion contractor under the performance bonds.  The trial court found that Guarantee was permitted to use the defaulting contractor as its completion contractor.

The District Court of Appeal affirmed.  The surety contract, which was clear and unambiguous, provided that the surety was permitted to “[u]ndertake to perform and complete the Contract itself, through its agents or through independent contractors.”  This section placed no restrictions on whom the surety could use to complete the project.  

Gundel v. AV Homes, Inc., _____ So. 3d _____, 45 Fla. L. Weekly D 405 (Fla. 2nd DCA, February 21, 2020).
Residents in the Salivita community filed a class action against AV homes and Avatar Properties alleging violations of Florida’s Homeowners’ Association Act and Deceptive and Unfair Trade Practices Act after Avatar Properties proposed to sell the Club amenities to two community development districts for $73.7 million which would be financed through the issuance of bonds.  The residents claimed that the value of the Club amenities was $19.25 million.  The trial court certified the class as to four of the counts but limited the class to current homeowners who paid Club membership fees since April 26, 2013.

The District Court of Appeal reversed to the extent that former homeowners were excluded from the class.  Although it will increase the size of the class, it will not make the class unmanageable.  It would be a less efficient use of judicial resources if the former homeowners filed individual claims.

[bookmark: _Toc47304533]Miami-Dade County v. Publix Supermarkets, Inc., _____ So. 3d _____, 45 Fla. L. Weekly D 1089 (Fla. 3rd DCA, May 6, 2020).
Publix sought a zoning special exception and nonuse variance to open a liquor store close to one its grocery stores.  The Community Zoning Appeals Board denied the special exception because it “would not be compatible with the area and its development” and “would have an adverse impact upon the public interest.”  The trial court quashed the Board’s denial.  In her dissent, Judge Muir argued that the correct standard was whether competent, substantial evidence in the record supported the Board’s denial, not whether such evidence supported the objector’s opposition.    

The District Court of Appeal granted the petition for writ of certiorari and quashed the trial court decision.  Local government bodies must follow a standard of proof requiring quasi-judicial officers to grant an exception if, after an applicant has met the initial burden of showing that the statutory criteria are met, the opponent fails to produce competent, substantial evidence that granting it would be adverse to the public interest. 
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Fresnedo v. Porky’s Gym III, Inc., 271 So. 3d 1185, 44 Fla. L. Weekly D 1029 (Fla. 3rd DCA, April 24, 2019).
Fresnedo sued Porky’s Gym for injuries he sustained when he was knocked out by another customer using the gym on a single-day pass.  Porky’s moved for summary judgment based on waiver and assumption of risk.  Fresnedo signed a waiver and release form when he joined the gym.  The trial court granted summary judgment for Porky’s.

The District Court of Appeal reversed and remanded.  There remained a dispute as to whether the intention to be relieved from liability for the type of claim was clear and unequivocal and whether the wording was so clear and understandable that an ordinary and knowledgeable person would know that he was contracting away his right to pursue the claim.

Perera v. Diolife LLC, _____ So. 3d _____, 44 Fla. L. Weekly D 1067 (Fla. 4th DCA, April 24, 2019).
Perera and Diolife entered into a Membership Interest Purchase Agreement (“MIPA”) in which Perera agreed to sell to Diolife 5% interest in a company for $200,000.  The agreement provided for the purchase of another 5% of the company.  The transaction did not close by the deadline set forth in the contract.  Diolife filed a declaratory judgment, arguing that the closing deadline was modified by oral agreement.  Perera filed a counterclaim for breach of contract.  The trial court granted final judgment for Diolife, finding that the parties orally modified the contract but if Diolife breached the contract, Perera suffered no damages.

The District Court of Appeal reversed and remanded for entry of judgment for Perera.  A contact which contains a provision barring any oral modifications can be modified by an oral agreement if it has been accepted and acted upon by the parties “in such a manner as would work a fraud on either party to refuse to enforce it.”

D’Agostino v. CCP Ponce, LLC, 274 So. 3d 1141, 44 Fla. L. Weekly D 1144 (Fla. 3rd DCA, May 1, 2019).
In 2007, Ponce Trust entered into a construction loan with Mellon United National Bank for $50 million.  Franco D’Agostino and Dayco Properties, Ltd guaranteed the loan.   In 2010, MUNB, as successor to Mellon, filed a foreclosure action.  The trial court entered final summary judgment of foreclosure against Ponce Trust and determined that $37,346,025.50 was owed and reserved jurisdiction to determine the validity of the guaranty agreement.  Before the foreclosure sale, Ponce Trust filed for bankruptcy and was discharged from liability to the lender.  The lender thereafter filed a motion for deficiency judgment against Ponce Trust and the guarantors.  The trial court entered a deficiency judgment against the guarantors in the amount of $44,041,969.88 and $7,792,150.35 against Ponce Trust.

The District Court of Appeal affirmed as to Ponce Trust but reversed the portions assessing damages against the guarantors and remanded for recalculation based exclusively on the guaranty agreement and not on the guaranty of completion.  The lender never pled entitlement to damages under the guaranty of completion.  A party cannot recover damages based on an unpled claim.  The issue of guarantors’ liability for the debts of a chapter 11 debtor is one of Florida contract law: Whether the guaranty agreement manifest the parties’ intent for the guarantors to have liability for Ponce Trust’s obligations or all sums due under the loan documents.
  
Bornstein v. Marcus, 275 So. 3d 636, 44 Fla. L. Weekly D 1229 (Fla. 4th DCA, May 8, 2019).
Bornstein and Potamkin and their company Granada LLC entered into a retainer and contingent fee agreement with Ira Marcus, P.A.  to file a lawsuit against the City of Coral Gables.  The parties settled for $1.45 million and entered into a distribution agreement with the law firm.   Due to a disagreement over the $50,000 retainer agreement, Bornstein sued Marcus for breach of contract.  The trial court granted final judgment for the law firm, finding that the distribution agreement superseded the contingency fee agreement via novation.

The District Court of Appeal affirmed.  However, the court disagreed with the trial court finding that the distribution agreement constituted a novation.  The court found, pursuant to the tipsy coachman doctrine, that the trial court did not err in finding that the defendants did not breach the contract regarding attorney’s fees.  The parties intended to modify the contingency fee and retainer credit provisions together.  “The parties’ performance affirms that the Distribution Agreement governed the firm’s total fee compensation.  The Distribution Agreement clearly and unambiguously modified both the contingency fee and retainer credit provisions of the Fee Agreement.”

City of Pembroke Pines v. Corrections Corp. of America, 274 So. 3d 1105, 44 Fla. L. Weekly D 1369 (Fla. 4th DCA, May 29, 2019).
CCA sought water and sewer services from the City for property outside the City’s boundaries.  In 2011, Immigration and Customs Enforcement selected CCA to build a new detention facility.  The City Commission adopted a resolution opposing the ICE detention facility and voted to terminate interlocal agreement concerning emergency medical and fire services.  The City filed an action for declaratory judgment seeking a ruling it was not required to provide CCA with water and sewer services.  The trial court determined that the City did not have a duty to provide the services.  In the first case, the appellate court reversed, finding that the City assumed a legally enforceable to duty to provide the services.  ICE then decided not to build a detention center so the site was sold to Southwest Ranches.  CAA filed an amended counterclaim against the City.  The City moved to dismiss, arguing sovereign immunity barred the claims.  The trial court denied the motion to dismiss.

The District Court of Appeal reversed and remanded.  The City’s underlying conduct was discretionary in nature.  The decision not to provide water and sewer service to the CCA site was clearly discretionary, not operational, and protected by sovereign immunity.  

Stamer v. Free Fly, Inc., 277_So. 3d 179, 44 Fla. L. Weekly D 1677 (Fla. 5th DCA, June 28, 2019).
In 2004, Stamer and Free Fly entered into a franchise agreement to operate a real estate franchise in Maitland.  In 2014, Stamer and Free Fly entered into another franchise agreement to operate a real estate franchise in Orlando.  The Maitland agreement expired on October 31, 2014.  While negotiating with Free Fly to extend the franchise agreement, Stamer sold the Maitland franchise and part of the Orlando franchise to Coldwell Banker.  Free Fly sued Stamer alleging breach of agreement, fraudulent and negligent misrepresentation and unjust enrichment.  The trial court entered judgment for Free Fly on all counts except for the negligent misrepresentation and unjust enrichment claims.  

The District Court of Appeal reversed the judgment as to the fraudulent misrepresentation and promissory estoppel claims but affirmed as to all others.  The oral agreement to extend the franchise agreement for five years was not intended to be performed within one year and therefore, was barred by the Statute of Frauds.  Promissory estoppel is not an exception to the statute of frauds.  

Corporate Creations international, Inc. v. Marriott International, Inc., 276 So. 3d 36, 44 Fla. L. Weekly D 1787 (Fla. 4th DCA, July 10, 2019).
Marriott contract with Corporate Creations provide a seven year term, and that it could be terminated “with or without cause and without liability, by providing written notice of termination to the other party at least ninety (90) days prior to the renewal date.”  Marriott terminated the contract after five years.  Corporate Creations sued Marriott for breach of contract, arguing that Marriott terminated the automatic renewal of future terms but did not terminate the contract during the initial seven-year term.  The trial court found the contract unambiguous and entered judgment for Marriott.

The District Court of Appeal affirmed.  When a contract is clear and unambiguous, the trial court must enforce the contract according to its plain meaning.  The court only considers extrinsic evidence when “reasonable minds” differ as to the meaning. The language of the contract is clear and unambiguous.

[bookmark: _Toc47304542]Collection and Recovery of Assets, Inc. v. Patel, 276 So. 3d 494, 44 Fla. L. Weekly D 1927 (Fla. 5th DCA, July 26, 2019).
Wells Fargo Bank foreclosed on a building owned by Zeta Medical, LLC.  Chandra and Patel partially owned Zeta Medical through other corporations they owned.  Wells Fargo obtained a partial summary judgment against Chandra and Patel personally and severally on the guaranties.  Chandra formed CRA which purchased the summary judgment and loan documents from Wells Fargo.  CRA then began to collect against Patel.  After the property was sold, Patel sought relief from judgment.  The trial court found that CRA’s purchase of the summary judgment and loan documents was a change in circumstances that warranted the court to invoke its equitable powers.  The court limited Patel’s liability to CRA to half of the judgment amount.

The District Court of Appeal affirmed.  Fla. Rule Civ. Proc. 1.540 allows relief from a judgment upon such terms as are just” when “it is no longer equitable that the judgment or decree should have prospective action.”  A trial court does not have to find misconduct to invoke its equitable powers.  “It would not be equitable for Chandra’s heirs-as the current owners of CRA to receive a windfall of the full amount of the purchased judgment when Chandra was liable for half of that amount.”

Postma v. Baker, 276 So. 3d 828, 44 Fla. L. Weekly D 1968 (Fla. 4th DCA, July 31, 2019).
Baker purchased a motorcoach from Postma for $365,000 after being told it was never in a wreck.  When Baker learned the motorcoach had been in an accident, Baker sued Postma.  The parties settlement agreement provided that Postma would repurchase the motorcoach for $315,000 and that “Prior to purchase, Postma has the right to inspect the vehicle and make sure the vehicle is to his satisfaction.”  Postma refused to repurchase the vehicle once he found out it had been driven an additional 40,000 miles.  Baker moved to enforce the agreement.  The trial court granted the motion to enforce the agreement.

The District Court of Appeal reversed and remanded.  The settlement agreement allowed Postma the right to inspect the vehicle “to make sure the vehicle is to his satisfaction.”  This provision created a condition precedent to Postma’s obligation to repurchase the vehicle.  Because he determined that the vehicle was not to his satisfaction, Postma did not breach the settlement agreement.

Patel v. Patel, 277 So. 3d 776, 44 Fla. L. Weekly D 2154 (Fla. 5th DCA, August 23, 2019).
Parties jointly owned commercial real property.  Following a motion for petition, the property was sold at auction to Ketan Patel.  The proceeds were placed into the registry of the court.  The trial court ordered the proceeds to be disbursed equally between the two parties without first holding an evidentiary hearing to determine credits or setoffs.

The District Court of Appeal reversed and remanded.  The language of the final judgment supports the argument that the parties intended the court to make an equitable distribution instead of defaulting to an equal distribution.  The final judgment provided that the court retained jurisdiction to “enter further orders that are proper including, but not limited to the entry of orders apportioning the proceeds of the sale and directing the payment of costs and attorney[‘s] fees, as appropriate.”  The parties did not intend to waive any and all post-sale review by the court.

City of Miami Firefighters’ and Police Officers’ Retirement Trust & Plan v. Castro, 279 So. 3d 803, 44 Fla. L. Weekly D 2343 (Fla. 3rd DCA, September 18, 2019).
Police officers, firefighters and civilian employees sued their retirement boards and board of trustees after the City passed a “Financial Urgency ordinance” which would have an impact on their pensions.  They claimed they were given incorrect advice which led them to prematurely enter the DROP program.  The plaintiffs alleged: rescission based on unilateral mistake; breach of contract and breach of the implied duty of good faith and fair dealing.  The trial court determined that the retirement boards and boards of trustees were not protected by sovereign immunity from the breach of contract claims.  

The District Court of Appeal reversed and remanded.  The Pension Ordinances did not expressly require the defendants’ employees to give accurate advice regarding the Financial Urgency Ordinance.  “The alleged poor advise given by the Pension Defendants’ employees to the plaintiffs, and the Pension Defendants’ declining to allow the plaintiffs to revoke their DROP elections made as  a result of such advice, do not constitute a breach of any express contractual duty imposed on the Pension Defendants by the Pension Ordinances.”

Fernandez v. Manning Building Supplies, Inc., 279 So. 3d 349, 44 Fla. L. Weekly D 2412 (Fla. 1st DCA, September 25, 2019).
Manning Building Supplies filed an action to foreclose a construction lien filed on residential property owned by the defendants.  The trial court granted partial summary judgment and determined Manning was entitled to collect $24,157.64 in principal plus interest at 18%  because the contract between Manning and the contractor provided that monthly fee of 1.5% of the contract balance would be owed if payment was not timely made on a monthly basis.

The District Court of Appeal reversed the part of the judgment awarding interest at a rate of 18% and remanded for an award of interest at the statutory rate.  A late payment fee is not a “finance charge.”  A finance charge is the cost of credit, not the cost of paying late.  The 1.5% fee was to be paid only upon default; thus, it is not a cost of credit.

J.V. Air Maintenance, Inc.  v. Westwind Leasing, Corp., 283 So. 3d 379, 44 Fla. L. Weekly D 2425 (Fla.  3rd DCA, September 25, 2019).
J.V. Air worked on an aircraft owned by Westwind.  Because Westwind refused to pay for the repairs, J.V. Air refused to return the aircraft and filed a lien and a complaint to foreclose its lien.  Westwind moved for return of the aircraft under Section 85.011, Fla. Stat. (2017).  J.V. Air served Westwind’s attorney with a notice of non-judicial sale.  The trial court cancelled the sale and ordered J.V. Air to return the aircraft.

The District Court of Appeal affirmed.  Pursuant to Section 85.011, a lienor in privity with the owner of the property on which the lien has attached can only retain possession of the property for three months.  A person asserting a mechanic’s lien does not lose its lien when it is forced to surrender possession after three months.
	
Sousa v. Zuni Transportation, Inc., 286 So. 3d 820, 44 Fla. L. Weekly D 2461 (Fla. 3rd DCA, October 2, 2019).
In 2014, Castro agreed to purchase Zuni’s transportation company.  The agreement contained an assignment clause only upon Zuni’s consent.  Castro then granted Sousa all of Castro’s rights under the contract, and executed a bill of sale.  Sousa and Eastern Medical Transportation sued Zuni based on the bill of sale.  Zuni moved to dismiss arguing Sousa lacked standing because the contract prohibited an assignment without Zuni’s consent.  The trial court granted the motion and granted judgment for Zuni. 

The District Court of Appeal reversed and remanded.  Florida law interprets anti-assignment clauses to prohibit only the assignment of the rights to seek performance but not to prohibit a party from assigning potential claims for damages arising from a breach of contract.

Basner v. Bergdoll, 284 So. 3d 1122, 44 Fla. L. Weekly D 2593 (Fla. 1st DCA, October 23, 2019).
The Basners were in a collision with a car owned by the Bergdolls but driven by their son.  The Bergdolls’ insurer mailed a check to the Basners for $50,000 along with releases for the Bergdolls as well as their son.  The Basners crossed out the Bergdolls’ son’s name and returned the releases.  The Basners then returned the check and sued the Bergdolls and their son.  The trial court found that the releases as to the parents were effective and granted summary judgment as to the parents.  

The District Court of Appeal reversed and remanded.  Where there was no meeting of the minds as to the essential terms contained in an offer, there is no valid acceptance.  The Basners did not agree to the same terms offered by the insurer.  The Basners were asked to release all claims against all three defendants, but they only agreed to release the parents, not the son.  By crossing out the son’s name, the Basners tendered a counter-offer and continued negotiating an essential term of the release.  

Mantilla v. Fabian, 284 So. 3d 575, 44 Fla. L. Weekly D 2793 (Fla. 4th DCA, November 20, 2019).
Mantilla sold his fifty percent interest in their jointly owned business to Fabian.  Mantilla sued Fabian and others alleging fraud in the inducement of the sale.  The trial court granted summary judgment for Fabian based on a release executed at the time of the sale.

The District Court of Appeal reversed and remanded.  A contract cannot preclude rescission on the basis of fraud in the inducement unless the contract explicitly states that fraud is not a ground for rescission.  The release here did not “specifically and explicitly negate the right to bring” a fraudulent inducement claim.

Savoia v. Fitness International, LLC, 286 So. 3d 310, 44 Fla. L. Weekly D 2991 (Fla. 4th DCA, December 18, 2019).
Savoia slipped and fell in a gym’s bathroom and sued the gym for negligence.  The gym moved for summary judgment, arguing Savoia waived his claims by signing a contract with an exculpatory clause.  The contract was signed electronically on a computer tablet.  The trial court granted summary judgment for the gym.

The District Court of Appeal reversed and remanded.  There remained a question of fact as to whether the presentation of the release on the computer tablet “prevented his reading the paper.”  A party is not bound by a signed contract if portions of the contract are concealed from the party or if the party is dissuaded from reading the contract.

Cascanate v. 50 State Security Services, Inc., _____ So. 3d _____, 45 Fla. L. Weekly D 8 (Fla. 3rd DCA, December 26, 2019).
50 State provided a crime analysis and security at a parking garage owned by Miami-Dade County.  The County retained unilateral control over the shift schedule and number of guards assigned.  Cascante was attacked in the garage when no guards were on duty.  Cascante sued 50 State and the County for damages.  The trial court granted summary judgment for 50 State, finding it did not assume the County’s legal duty to protect Cascante.

The District Court of Appeal affirmed.  A security agency that contractually undertakes a duty to protect people can be held liable when it fails to exercise reasonable care.  Here, the County alone was in charge of determining the number of security guards, the shift schedule and the level of training required.  The County had the duty to protect the parking garage patrons, not the security company.

Metz v. MAT Media, _____ So. 3d _____, 45 Fla. L. Weekly D 283 (Fla. 1st DCA, February 7, 2020).
VISIT FLORIDA entered into publicly funded no-bid contracts with MAT Media for MAT Media to create and produce television programming hosted by Emeril Lagasse, featuring Florida locations and food.  Over five years, MAT Media received over $10 million in public funds.  The Florida House of Representatives Public Integrity and Ethics Committee issued subpoenas to MAT Media and its owner, Charles Roberts for records concerning the production of Emeril’s Florida.  MAT Media and Roberts sued, claiming the subpoenas exceeded the scope of a legitimate legislative investigation and sought disclosure of trade secrets.  The trial court quashed the subpoena requiring financial records.

The District Court of Appeal reversed.  “The responsive documents may shed light on whether the taxpayers could have secured a better deal with more transparency or if there was an actual or apparent conflict of interest clouding the procurement process. Or, the documents may ultimately lead to a dead end.  But the value of the information obtained is for the House to decide, not the courts.”  

Castro v. Mercantil Commercebank, _____ So. 3d _____, 45 Fla. L. Weekly D 1002 (Fla. 3rd DCA, April 29, 2020).
In 2009, Halmac executed a promissory note in the amount of $250,000 personally guaranteed by Castro.  The guaranty provided: “GUARANTOR HEREBY CONSENTS TO THE ATTACHMENT OR GARNISHMENT OF HIS/HER/ITS EARNINGS.”  Mercantil sued after Halmac defaulted and obtained a final summary judgment against both Castro and Halmac.  In 2019, Mercantil moved for a continuing writ of garnishment against Castro which the trial court issued.  Castro moved to dissolve the writ, claiming his wages were exempt from garnishment because he was “head of the family.”  The trial court ruled that Castro renounced his right to avoid garnishment by signing the guarantee.

The District Court of Appeal affirmed.  The head of family exemption from garnishment can be waived in writing.  Here, the consent to garnishment clause in the guarantee is unambiguous and is sufficient to waive the head of family exemption to garnishment.   

[bookmark: _Toc47304555]ABC Salvage, Inc. v. Bank of America, _____ So. 3d _____, 45 Fla. L. Weekly D 1152 (Fla. 3rd DCA, May 13, 2020).
ABC opened a corporate checking account at Bank of America.  The account’s signature card had Moczik, a salesman, Casavant, the president and Greenberg, the chief financial officer as authorized signers.  ABC did business under the name B.C. Savage.  Greenberg opened a separate account in his name and a nonexistent person, Barbara C. Savage, using the social security number of Casavant.  Greenberg fraudulently deposited checks from ABC customers into his account.  ABC sued the Bank for negligence.  The trial court granted summary judgment for the Bank.

The District Court of Appeal reversed the negligence claims.  An issue of fact remains as to whether ABC or its principals realized that the account was being used to steal funds from ABC.  Ratification of an agreement cannot occur unless the principal has full knowledge of all material acts relating to the unauthorized transaction at the time of ratification.  

Astro Aluminum Treating Co. v. Inter Contal, Inc., _____ So. 3d _____ (Fla. 4th DCA, May 27, 2020).
Inter Contal supplied fabricated metals to Astro, a California corporation.  Astro treated the metals and then shipped the order to Inter Contal in Florida, which then delivered the materials to a customer in Italy who discovered the treatment of the metals was worthless.  Inter Contal sued Astro for breach of contract.  Astro moved to dismiss for lack of jurisdiction, asserting it did not engage in systematic and continuous business contacts in Florida.  The trial court denied the motion.  

The District Court of Appeal reversed and remanded.  The contract did not require performance in Florida; thus, there was no long arm jurisdiction.  “Although the treatment of alloy is not a sale of goods pursuant to the Uniform Commercial Code, the provisions of the code are useful in construing the contractual provision in this case and determining where delivery occurs” the court stated.  “Thus, under general commercial dealings, the place of performance of the sale of goods is not necessarily the ultimate destination.  We conclude that the same analysis of contractual terms should apply to a strict construction of the long-arm statute.”   


[bookmark: _Toc47304557]CONTRACTS (REAL PROPERTY)

All Seasons Cd’m Ass’n., Inc. v. Patrician Hotel, LLC, 274 So. 3d 438, 44 Fla. L. Weekly D 1036 (Fla. 3rd DCA, April 24, 2019).
The Association contracted to sell the condominium to Simon Nemni for $7.3 million.  The contract provided that the seller obtain 100% approval of the unit owners.  Thereafter, All Seasons, LLC agreed to purchase all the Condominium’s membership interests after the Association closed on all units.  The board of directors declined to extend the Nemni closing date and terminated the contract.  Patrician sued for specific performance.  In a consolidated case, the trial court entered final judgment in favor of Patrician for specific performance.

The District Court of Appeal reversed and remanded.  The unit owners did not give authority to the Board to take all action reasonably necessary to effectuate a closing under the purchase agreement, including the extension of the sale approval deadline.  The purchase agreement automatically terminated when the sale approval condition of 100 percent of the unit owners was not satisfied.  

Megacenter, US LLC v. Goodman Doral 88th Court LLC, 273_So. 3d 1078, 44 Fla. L. Weekly D 1045 (Fla. 3rd DCA, April 24, 2019).
On January 26, 2017, Goodman Doral, the seller entered into a contract with Megacenter for the purchase of real property for $10.5 million.  Megacenter made a $250,000 initial deposit and told the seller it would not purchase the property unless the property could be used as a self-storage facility.  The agreement provided that the buyer could terminate the contract by providing written notice of cancellation by the end of the inspection period.  Magacenter sent an email terminating the contract because it did not receive permission from the City to use the property as a self-storage facility.  Three days later, Megacenter received a letter from the City confirming that the property was suitable for the use it desired.  Nonetheless, Megacenter demanded a return of its deposit which was refused by Goodman.  Megacenter sued Goodman for breach of contract.  The trial court granted summary judgment for Goodman, ruling that Megacenter did not provide proper notice for termination in the method required by the contract.

The District Court of Appeal reversed and remanded for final summary judgment for Megacenter.  Megacenter’s notice of termination by email was sufficient under Florida law.  Strict compliance with a notice provision is not required if one of the parties has actual notice.  

Florida Investment Group 100, LLC v. Lafont, _271_ So. 3d 1, 44 Fla. L. Weekly D 1063 (Fla. 4th DCA, April 24, 2019).
The buyer and seller signed an “as is” contract for the purchase of real estate for $620,000.  The contract was contingent on the buyer obtaining approval of a conventional loan at a fixed interest rate for 30 years, and if the buyer was unable to obtain loan approval the buyer was to notify the seller in writing to terminate the contract.  The lender conditionally approved the buyer for a 12-month interest only adjustable loan; however, after the expiration of the loan approval period, the lender obtained an appraisal that determined the property was worth $135,000 less than the purchase price.  The lender notified the buyer that it was unable to fund a mortgage for the property.  The buyer then sought to cancel the contract and sued the seller for return of the deposit.  The trial court entered final summary judgment for the buyer.

The District Court of Appeal reversed and remanded.  The buyer never obtained loan approval and was not excused from performance of the contract where the appraisal of the property was insufficient under a proposed loan transaction that did not meet the financing terms required for loan approval. The insufficient appraisal of the property did not excuse the buyer from closing where the buyer never obtained loan approval.

Smith v. Rodriguez, 269 So. 3d 645, 44 Fla. L. Weekly D 1097 (Fla. 5th DCA, April 26, 2019).
The Smiths entered into a contract to purchase a home from Rodriguez.  After closing, the Smiths discovered undisclosed defects in the home.  The Smiths sued Rodriguez, the broker and the broker’s employer.  The defendants moved to dismiss based on the purchase contract paragraph 14 containing non-reliance provisions.  The trial court dismissed the case.

The District Court of Appeal reversed the order dismissing the fraud claim and the private cause of action pursuant to Chapter 475, Fla. Stat. (2018).  The contact provided that: “Paragraph 14 will not relieve Broker of statutory obligations under Chapter 475.”  The non-reliance provision of the contract did not bar claims for fraudulent misrepresentation and fraudulent concealment.

Norman v. Jaimes, 276 So. 3d 836, 44 Fla. L. Weekly D 1963 (Fla. 4th DCA, July 31, 2019).
The buyer and seller entered into a contract that provided the buyer would purchase the property for $85,000 plus 10% interest with monthly payments.  When paid, the seller would deliver clear title.  Thereafter, the buyer learned that code enforcement placed a lien on the property prior to the sale which amounted to $83,000.  The buyer stopped making payments but still owed $83,910.  The buyer sued the seller to convey clear title and for damages.  The seller counterclaimed to foreclose the contract.  The trial court ordered the seller to convey title after the buyer paid $910.41.

The District Court of Appeal reversed and remanded.  Because the lien was recorded before the contract was executed, the buyer was on constructive notice of the lien.   The trial court erred in using its declaratory relief powers to modify the contract into the court’s own creation.  “Although we can appreciate the court’s motivation was ‘to do equity between the parties,’ there simply is no legal basis for the manner in which the court rewrote the parties’ obligations under the contract.” 

Pillay v. Public Storage, Inc., 284 So. 3d 566, 44 Fla. L. Weekly D 2744 (Fla. 4th DCA, November 13, 2019).
In 2000, Pillay entered into a storage unit rental agreement with Public Storage.  Pillay returned to his units and found items damaged or missing.  Nonetheless, Pillay entered into a new lease with Public Storage and moved his items to a smaller unit a few feet away.  In 2018, Pillay sue Public Storage for gross negligence and breach of contract.  The trial court granted Public Storage’s motion to dismiss.

The District Court of Appeal affirmed.  The negligence count was time barred because it was brought outside the four-year statute of limitations.  The rental agreement contained an exculpatory provision, which are upheld when the language clearly and unambiguously communicates the scope and nature of the waiver.  Public Storage had no duty to safeguard Pillay’s storage units.  Additionally, commercial landlords do not have a duty to repair the premises absent a specific provision in the contract imposing a duty.

The Allegro at Boynton Beach v. Pearson, 287 So. 3d 592, 44 Fla. L. Weekly D 2851 (Fla. 4th DCA, November 27, 2019).
Allegro, the operator of a senior housing community, obtained a right of first refusal to purchase an adjacent parcel of land.  The owner of the adjacent property was to deliver a copy of a sale contract to Allegro within ten days after it received a contract to sell the property.  In September 2013, the Seller found a buyer for the property for $2.5 million.  Allegro exercised its right to purchase.  In September 2014, Allegro terminated its contract to purchase.  In May 2015, the Seller signed another contract for $3.75 million.  The Seller refused to forward the contract, considering the right of first refusal to be terminated.  Allegro sued the Seller for breach of the right of first refusal.  Through discovery, Allegro obtained the contract to Allegro.  

In the first appeal, the District Court of Appeal ruled that Allegro did not make an election of remedies that prevented it from seeking specific performance.  On remand, the trial court granted judgment for the Seller, finding that Allegro failed to purchase the property after receiving a copy of the contract, and that the Seller fully complied with the right of first refusal. 

An appeal after remand, the District Court of Appeal affirmed.  The Seller fully complied with his obligations under the right of first refusal. Allegro failed to timely elect to purchase the property. Under the terms of the right of first refusal, Allegro obtaining a copy of the second contract triggered the time period for Allegro to exercise the right of first refusal, even though the Seller did not “deliver” the contract.

295 Collins, LLC v. PSB Collins, LLC, _____ So. 3d _____, 44 Fla. L. Weekly D 2900 (Fla. 3rd DCA, December 4, 2019).
295 Collins, LLC   proposed to purchase the interests of PSB Collins, LLC in a real estate development project.  At closing, the buyer was ready to close but the seller refused to execute the transfer documents.  The buyer sued the seller for specific performance and money damages.  The trial court granted summary judgment for the buyer on specific performance.  

The District Court of Appeal affirmed.  The trial court did not err in granting buyer’s motion for specific performance where the seller made the initial offer to buy out the interests of the buyer and the buyer countered with its own proposal to purchase the seller’s interest.  The closing procedures in the purchase agreement were followed by the buyer who was ready, willing and able to perform at the closing.  
[bookmark: _Hlk42464725]
Gulfstream Park Racing Ass’n., Inc. v. MI-V1, Inc., 286 So. 3d 315, 44 Fla. L. Weekly D 2989 (Fla. 4th DCA, December 18, 2019).
The tenant leased a property for five years as a nightclub.  The guarantor absolutely and unconditionally guaranteed payment.  After being evicted and the locks changed, the tenant sued the landlord.  The landlord counterclaimed for breach of contract for failure to pay rent and impleaded the guarantor.  The trial court granted summary judgment for the landlord on its counterclaim against the guarantor.  The jury returned a verdict that the tenant, landlord and guarantor all proved one or more affirmative defenses; thus, the trial court awarded nothing to the tenant; $200,000 for the landlord against the tenant and nothing against the guarantor.

The District Court of Appeal reversed the final judgment in favor of the guarantor and remanded for entry of judgment against the guarantor based on the tenant’s liability for $200,000.  Allowing the jury to separately consider the tenant and guarantor’s liability resulted in finding the tenant liable to the landlord but absolved the guarantor from liability.  Once the trial court determined that the guarantor was liable for the tenant, it was subject to the jury’s finding the tenant liable for $200,000.  

[bookmark: _Toc47304567]Cohen v. Cohen, _____ So. 3d _____, 45 Fla. L. Weekly D 438 (Fla. 3rd DCA, February 26, 2020).
Siblings Lewis, Roni and Jeffrey Cohen, owners of equal shares in two commercial properties, entered into a mediated litigation settlement agreement regarding the sale of properties, including “that a brokerage agreement to sell both properties will be entered into with a specific broker within ten days for the listing of the properties…. any contract for [a specific minimum price] or more, which does not require seller's financing, will be acceptable and will be approved by all parties.” Thereafter, Jeffrey submitted a contract for one of the properties.  The other two siblings refused to sign the contract because the contract was submitted by Jeffrey.  Jeffrey moved to enforce the settlement agreement.  The trial court ruled that the settlement agreement required a brokerage agreement to be first entered and then any contract offering the minimum price must be accepted, and there was not brokerage agreement, the contract was prematurely submitted.  

The District Court of Appeal affirmed the portion of the order relating to the enforcement of the settlement agreement.  Just because the parties ascribed different meanings to the settlement agreement does not mean that the agreement is ambiguous.  The settlement agreement can only be interpreted that after the brokerage agreements are entered into for a listing of the properties, the parties are required to accept “any contract” which offers the minimum price that does not require seller financing.  The words “any contract” do not have an uncertain meaning.  It is not limited to contracts submitted by nonparties.  

JF & LN, LLC v. Royal Oldsmobile-GMC Trucks Co., _____ So. 3d _____, 45 Fla. L. Weekly D 455 (Fla. 2nd DCA, February 28, 2020).
Royal leased property to The Best Restaurant with an option to purchase the property.  Without prior approval, Best assigned the lease and option to JF & LN.  In 2015, Best gave notice of intent to exercise its option to purchase.  Royal claimed Best could not exercise its option because Best sent two checks in July 2015 which bounced. Royal terminated the lease and option to purchase even though Best sent checks to cure the default.  Royal sued Best for breach of contract and a declaratory judgment.  The trial court entered judgment for Best and JF but ordered a third appraiser to examine the property.  The court ordered the parties to move forward with the closing as contemplated by the option to purchase.

The District Court of Appeal reversed the part of the judgment ordering the parties to move forward with the closing.  The breach by Best’s failure to timely pay rent was a material breach of the underlying lease sufficient to permit the cancellation of the option to purchase the land.  Not every breach permits the nonbreaching party to cease performance.  The failure to perform the contractual obligation must be central to the contract. 

[bookmark: _Toc47304569]Waveblast Watersports II v. UH-Pompano, LLC, _____ So. 3d _____, 45 Fla. L. Weekly D 537 (Fla. 4th DCA, March 11, 2020).
Waveblast’s lease for a hotel beach concession provided that the term would start on September 18, 2007 “and terminating on the demolition of the property.”  The hotel was sold.  The new owner renovated the hotel and terminated the lease.  Waveblast sued the new owner for breach of the lease.  The trial court granted summary judgment for the new hotel owner, finding that the lease did not provide a fixed or certain term.

The District Court of Appeal affirmed.  A lease must contain a statement of the term of the lease.  The term of a lease for years must be certain and if not, a lease created a tenancy at will. Because the term “demolition of the property” was uncertain, the court looked at parol evidence to ascertain the intent of the parties.  Waveblast’s president admitted that the lease was to end when the hotel was torn down.  Because the hotel was renovated and not torn down, the lease term was indefinite and terminable at will.  

[bookmark: _Toc47304570]Corey v. Neuffer, _____ So. 3d _____, 45 Fla. L. Weekly D 652 (Fla. 2nd DCA, March 20, 2020). 
The Coreys agreement for deed, an installment land contract, to sell real property to Neuffer required Neuffer make monthly payments toward the principal of $30,000 which he made until he defaulted in September 2017.  Neuffer died in May 2018.  The Coreys’ foreclosure action alleged the Coreys were the record owners of the property.  The trial court entered a final judgment and the property was sold at foreclosure sale, leaving surplus funds.  The Coreys claimed the surplus.  Neuffer’s daughters filed a competing claim.  The trial court awarded the surplus funds to the heirs, finding that they held equitable title upon their father’s death and possessed the right of redemption to the property.

The District Court of Appeal reversed and remanded.  Section 45.032(3), Fla. Stat. (2018) provides that the owner of record is entitled to the surplus after any subordinate lien holders who timely file claims have been paid.  The heirs are not the owners of record, not the assignees of an owner and not subordinate lienholders’ thus, they are not entitled to surplus funds.  With an agreement for deed, the seller retains title until the purchase price is paid.

Acquisition Trust Co., LLC v. Laurel Pinebrook, LLC, _____ So. 3d _____, 45 Fla. L. Weekly D 767 (Fla. 2nd DCA, April 1, 2020).
Laurel’s lease to Publix included a right of first refusal (“ROFO”) to purchase the shopping plaza.  Laurel entered into an agreement with Acquisition Trust to sell the property, subject to Publix’s ROFR.  Publix exercised its right and purchased the property upon the same price as the Acquisition Trust agreement, but different due diligence and closing terms.  Acquisition Trust sued Laurel and Publix to rescind the sale, alleging the conduct was inequitable and fraudulent.  The trial court granted summary judgment for the defendants.

The District Court of Appeal affirmed.  The exercise of a ROFR dies not have to be “a point-by-point” recitation of the material terms of the third parties’ contract.  Publix “simply notifying” Laurel of the exercise of its ROFR was sufficient.  Once a ROFR is properly exercised, the contract can be freely modified by mutual agreement and the third party has no standing to object.

Rivas v. Tsang, _____ So. 3d _____, 45 Fla. L. Weekly D 994 (Fla. 5th DCA, April 24, 2020).
Rivas allowed his cousin, Suarez to manage his rental home.  In December 2012, Suarez forged a power of attorney and sold the home to the Paganis.  Rivas learned of the sale in February 2013 but did nothing about it until 2015.  In April 2014, the Paganis sold the property to Tsang.  In 2015, Rivas sued Tsang.  The trial court found that Rivas was the least innocent party and his failure to act contributed to the losses.  

The District Court of Appeal affirmed.  Florida law provides that “[i]f one man knowingly, though he does it passively by looking on, suffers another to purchase and expend money on land under an erroneous opinion of title, without making known his claim, he shall not afterwards be permitted to exercise his legal right against such person.”  Where one of two innocent parties must suffer a loss caused by the misdeed of a third party, the least innocent, the one who could have prevented the misdeed, should suffer.


[bookmark: _Toc47304573]CORPORATE PROCEDURE

Sibley v. In Re: Estate of Curtiss F. Sibley, 273 So. 3d 1062, 44 Fla. L. Weekly D 861 (Fla. 3rd DCA, April 3, 2019).
Curtiss Sibley executed a will and revocable trust providing upon his death $250,000 goes to Fellowship House Foundation and the remainder to the Curtis F. Sibley Charitable Foundation.  After Sibley’s death, it was determined that the Curtis F. Sibley Charitable Foundation was administratively dissolved and not reinstated until seven months after Sibley’s death.  The trial court concluded that the Curtis F. Sibley Charitable Foundation “was not in existence” when Sibley died and ordered that all assets be distributed to Fellowship House Foundation.

The District Court of Appeal affirmed.  Section 607.1421(3), Fla. Stat. (2011) provides that a “corporation administratively dissolved continues its corporate existence but may not carry on any business except that necessary to wind up and liquidate its business and affairs under s. 607.1405 and notify claimants under s. 607.1406.”  The statutory provision that provides that when the reinstatement is effective, it relates back to the date of the dissolution does not apply to a requirement effective when the Foundation was no longer in existence.  

Cornfeld v. Plaza of the Americas Club, Inc., 273 So. 3d 1096, 44 Fla. L. Weekly D 1157 (Fla. 3rd DCA, May 1, 2019).
A unit owner filed a shareholder derivative action against the Club alleging the Club breached its fiduciary duty to the unit owners by refusing to accept an offer of $2.5 million to purchase a parcel of Club property. An independent investigator hired by the Court concluded that the derivative action was not in the best interest of the Club.  The trial court dismissed the action.
The District Court of Appeal affirmed.  The trial court did not abuse its discretion by adopting the investigator’s findings and conclusions, finding that the report was reasonable and conducted in good faith.  The investigator conducted numerous witness interviews, reviewed relevant documents, sought input from the attorneys for both sides and presented a lengthy report.  
Shoreline Foundation, Inc. v. Brisk, 278 So. 3d 68, 44 Fla. L. Weekly D 1618 (Fla. 4th DCA, June 26, 2019).
Shoreline was developing Hidden Hills with P&P in the Bahamas when Shoreline entered into an agreement with its controller, Brisk assigning to him partial ownership in Hidden Hills.  Brisk made payments toward the project until the project ceased.  Brisk sought a refund of his investment which Shoreline refused.  Brisk sued Shoreline for breach of contract, fraud, misrepresentation and breach of fiduciary duty.  The jury found for Shoreline on all claims except for the breach of fiduciary claim and awarded Brisk damages in an amount equal to his investment.  

The District Court of Appeal ruled that Shoreline was entitled to a directed verdict on the breach of fiduciary duty claim.  A joint venture occurs “when two or more persons combine their property or time or a combination thereof in conducting some particular line of trade or for some particular business deal.”  Based on the plain language of the written agreement, Brisk’s role was that of an investor, not a co-manager.  Mere contribution of capital, without the exercise of joint control, does not establish a joint venture.  

Pipeline Contractors, Inc. v. Keystone Airpark Authority, 276 So. 3d 436, 44 Fla. L. Weekly D 1762 (Fla. 1st DCA, July 10, 2019).
Pipeline and Keystone Airpark Authority entered into a contract for new airport facilities.  A performance bond was issued by Hanover.  Pipeline ultimately sued Keystone for breach of contract.  Keystone counterclaimed for breach of contract and filed a third-party claim against Hanover.  Pipeline and Hanover argued that KAA did not have the capacity to contract, sue or be sued.  The trial court granted judgment for KAA.

The District Court of Appeal affirmed.  Equitable estoppel barred the claim that a purported local special district was not validly created.  One cannot contract with an entity as if it were validly created, reap the benefits of that agreement and later disavow the contract based on the invalid creation.  

Hullick v. Gilbraltar Private Bank & Trust Co., 279 So. 3d 809, 44 Fla. L. Weekly D 2345 (Fla. 3rd DCA, September 18, 2019).
Hullick was hired by Gilbraltar Private Bank as its Chief Operating Officer in May 2007.  Shortly thereafter, Hullick started reporting concerns about a client’s account.  After he was fired, Hullick sued Hayworth, the former CEO, for defamation and the Bank for breach of contract.  The trial court granted summary judgment in favor of Hayworth on the defamation claim, finding Hullick failed to establish the necessary element of publication to a third party.

The District Court of Appeal affirmed.  Hayworth’s alleged defamatory statements made to the Bank’s Board of Directors do not constitute publication to a third party.  Statements made to corporate executives or managerial employees are being made to the corporation itself, even though the Board consisted of some non-employees.

Alachua County v. Darnell, _____ So.  3d _______, 44 Fla. L. Weekly D 2372 (Fla.  1st DCA, September 20, 2019).
The County sued the Sheriff after the Sheriff transferred funds without approval from the Board of County Commissioners.  The trial court denied declaratory relief to the County.

The District Court of Appeal affirmed.  After the Sheriff’s budget has been approved and funds appropriated, the Sheriff has unilateral authority to transfer funds between objects without approval from the Board.  Although Section 129.06(5), Fla. Stat. (2018) prohibits “lame duck” sheriffs from transferring funds without Board approval, there is no statutory requirement that the Sheriff seek Board approval prior to transferring funds between objects.

Pizzi v. Town of Miami Lakes, 286 So. 3d 814, 44 Fla. L. Weekly D 2459 (Fla. 3rd DCA, October 2, 2019).
After Pizzi, the Mayor of the Town of Miami Lakes, was acquitted of federal charges, he sued the Town for reimbursement of his attorney’s fees and costs in the amount of $2.510 million.  The trial court dismissed the complaint, finding the Town Council had “the absolute discretion to decide whether or not to provide legal representation to a town official.”

The District Court of Appeal reversed and remanded.  The Town’s legal reimbursement policy states that a Town Official is not prohibited from seeking reimbursement for legal expenses already incurred in a case where the official was performing official duties.  The policy section is not subject to the absolute discretion of the Town Council.   

Villa Bellini Ristorante & Lounge, Inc. v. Mancini, 283 So. 3d 972, 44 Fla. L. Weekly D 2776 (Fla. 2nd DCA, November 15, 2019).
An Italian restaurant, Villa Bellini Ristorante was established in July 2014 with Mancini as general manager and executive chef.  Mancini was terminated in September 2016.  Mancini requested to inspect the books and records but was denied because he was not recognized as a shareholder.  Mancini sued for filed a writ of mandamus.  The trial court determined that Mancini was a shareholder and issued an order granting his request to inspect the books and records of the restaurant.

The District Court of Appeal reversed and remanded.  A mandamus proceeding is not the appropriate mechanism to resolve a factual dispute as to whether Mancini was a shareholder.  There must be a clear legal right and a respondent’s legal duty to act, normally only against public officers, but also may be used to obtain access to corporate records.  The trial court erred in using a mandamus show cause hearing to resolve the disputed fact of ownership interest because it switched the burden of persuasion that Mancini would have ordinarily had in a civil case.  

The Naked Lady Ranch, Inc. v. Wycoki, 287 So. 3d 587, 44 Fla. L. Weekly D 2787 (Fla. 4th DCA, November 20, 2019).
The Naked Lady Ranch Inc was formed to provide private roads and runways for an aviation community.  Wycoki, a member of NLRI, hired a private pilot to fly himself and several co-workers to work at medical clinics around the state.  NLRI suspended and then terminated Wycoki’s membership after determining he was conducting a commercial activity.  NLRI filed an action for declaratory relief, nuisance and injunctive relief.  The trial court enter final judgment for Wycoki.

The District Court of Appeal reversed and remanded. Section 617.0607(1), Fla. Stat. (2015) does not require a notice and hearing before a not for profit corporation terminates a member.  NLRI did however give Wycoki notice of the allegations and an opportunity to be heard.  Nothing in the statute requires that the procedure for suspending or terminating a member be a preexisting written procedure.  NLRI’s procedure for terminating a membership was fair and reasonable and carried out in good faith.

Conrad FLB Management, LLC v. Diamond Blue International, LLC, _____ So. 3d _____, 44 Fla. L. Weekly D 2897 (Fla. 3rd DCA, December 4, 2019).
Conrad FLB Management, LLC changed its name to CFLB Management, LLC.  Conrad   FLB Partnership, LLC changed its name to CFLB Partnership, LLC.  Cabanas, the manager of both entities, executed two notes in 2015 as the “Manager/Authorized Signatory” for Conrad FLB Management, LLC each in the amount of $1 million.  Plaintiff sued Conrad FLB Management, LLC, CFLB Management, LLC, CFLB Partnership, LLC and Cabanas after the notes went into default.  The trial court granted summary judgment for the plaintiff, finding all four defendants liable.

The District Court of Appeal reversed the judgment as to both Partnership, LLC and Cabanas but affirmed finding Management, LLC liable on the notes.  Section 673.4011(1), Fla. Stat. (2015) provides that a person is not liable on a note unless the person signed the note or the person is represented by an agent who signed the note.  Despite being related entities, Management, LLC is a separate and distinct entity from Partnership, LLC.  Partnership, LLC did not execute the two notes. Cabanas signed an affidavit that Management, LLC had never done business as Partnership, LLC and that he signed the notes as an agent of Management, LLC, creating a question of fact precluding summary judgment.  

De Oliveira v. United Tennis Academy, LLC, _____ So. 3d _____, 44 Fla. L. Weekly D 2941 (Fla. 2nd DCA, December 11, 2019).
United Tennis Academy sued UTA Holdings, LLC to enforce two promissory notes.  The De Oliveiras, minority owners of both the Academy and UTA, moved to intervene after the Academy moved for final summary judgment and UTA did not file a response.  The trial court denied the motion to intervene.

The District Court of Appeal reversed and remanded.  The De Oliveiras had a sufficient interest to intervene based on UTA’s not adequately defending the lawsuit.  

Githler v. Grande, _____ So. 3d _____, 44 Fla. L. Weekly D 3031 (Fla. 2nd DCA, December 20, 2019).
The Grandes incorporated Spot Link, Inc., a radio show in 2007.  In 2013, Githler entered into a stock sale and purchase agreement with Spot Link.  In 2014, after Githler was ousted, Githler sued the Grandes and others for the sale of unregistered securities.  Marta Grande counterclaimed to foreclose on the note which Githler signed in return for stock.  The trial court entered judgment for the defendants and for Grande on the counterclaim.
	
The District Court of Appeal reversed and remanded.  The Howey test does not apply to the stock purchase agreement.  It does not apply to determine whether the “stock” at issue falls within the definition of a security.

Webber v. Bactes Imaging Solutions, Inc., _____ So. 3d _____, 45 Fla. L. Weekly D 125 (Fla. 2nd DCA, January 15, 2020).
Webber’s class action against Bactes Imaging Solutions alleged violations of the Florida Deceptive and Unfair Trade Practices Act by overcharging for copies of medical records when the request is made by the patient’s legal representative rather than the patient.  The trial court agreed with Webber that Bactes was not authorized to charge more when the request was made by the patient’s legal representative and granted Webber’s motion for partial summary judgment on the declaratory relief claim.  Webber moved for a permanent injunction arguing that Bactes violated the FDUTPA.  The trial court denied Webber’s motion for an injunction and granted summary judgment for Bactes.  

The District Court of Appeal reversed and remanded.  Bactes’ conduct in charging the “other entities” rate when a lawyer requests medical records is an unfair act or practice under FDUTPA.  The only way that a patient who is represented by counsel can obtain copies of his or her medical records is to pay the “other entities” rate.  “And requiring a patient to jump over an additional hurdle to obtain his or her own medical records-where that patient has already signed a release indicating that the patient gives express permission for the records to be released to the lawyer-is a practice that we construe to be offensive to public policy.”

Executive Director v. Schwiep, _____ So. 3d _____, 45 Fla. L. Weekly D 221 (Fla. 3rd DCA, January 29, 2020).
Schwiep was appointed in 2006, and reappointed in 2010, 2014, and 2018, to serve as trustee for the Citizens’ Independent Transportation Trust of Miami-Dade.  County Code Section 2-11.38 provides that no person can serve on the board who “has filed a lawsuit against the County that is pending at the time of appointment and that challenges a policy set by the Board…”  In October 2018, Schwiep filed an administrative petition with Florida’s Department of Administrative Hearings on behalf of the Tropical Audubon Society.  The director of CITT removed Schwiep as a trustee.  Schwiep filed a declaratory action.  The trial court granted a final judgment for Schwiep and he was reinstated as a trustee.

The District Court of Appeal affirmed.  An administrative petition is not a lawsuit; thus, Schwiep could not be removed under Code Section 2-11.38.

Taneja v. Saraiya, _____ So. 3d _____, 45 Fla. L. Weekly D 236 (Fla. 2nd DCA, January 31, 2020).
Taneja filed a derivative action on behalf of Downtown St. Pete Properties, LLC against Saraiya, his company and his attorneys.  The trial court appointed a Special Litigation Committee to investigate the derivative claims and exempted it from discovery.  The SLC recommended that the derivative claim be dismissed.  The trial court agreed with the SLC, dismissed the derivative action and denied Taneja’s motion to permit discovery.

The District Court of Appeal affirmed.  A limited liability company may appoint a special litigation committee to investigate a derivative claim and determine whether it is in the best interest of the company to pursue the action.  A court shall determine whether the members of the committee were disinterested and independent and whether the committee’s recommendation was made in good faith, independently and with reasonable care.  The trial court is not required to allow discovery from the committee. Here, the trial court did not err in denying the overly broad, nonspecific discovery request.

Emerald Grande West Condominium Ass’n., Inc. v. Abrams, _____ So. 3d _____, 45 Fla. L. Weekly D 351 (Fla. 1st DCA, February 12, 2020).
The Condominium Association sued the Condominium’s developer and management company seeking a declaration that a provision in its Declaration of Condominium forbidding the Association from independently terminating a management agreement was unenforceable.  The trial court concluded that the Association was seeking an advisory opinion and dismissed the claim.

The District Court of Appeal reversed and remanded.  The Association was seeking a ruling as to the legality of a provision in its Declaration, which is the type of relief intended by an action for a declaratory judgment.  The Association was not seeking the termination of a contract.

Kostoglou v. Fortuna, _____ So. 3d _____, 45 Fla. L. Weekly D 385 (Fla. 4th DCA, February 19, 2020).
The Creditor obtained a judgment against the Debtor in Ohio, and sought a charging order against Debtor’s interest and rights to distributions in an LLC in which the Debtor owned a 5% interest.  The trial court granted the charging order but precluded any distributions from the LLC.

The District Court of Appeal reversed the part of the order denying the Creditor the right to receive Debtor’s distributions from the LLC.  Section 605.0503(1), Fla. Stat. (2019) provides that “a charging order constitutes a lien upon a judgment debtor’s transferable interest and requires the limited liability company to pay over to the judgment creditor a distribution that would otherwise be paid to the judgment debtor.“  The statute authorizes the court to enter a charging order against a debtor’s interest and requires an LLC to pay over to the judgment creditor any distribution that would otherwise be paid to the judgment debtor. 

Hock v. Triad Guaranty Ins. Corp., 292 So. 3d 37, 45 Fla. L. Weekly D 493 (Fla. 2nd DCA, March 4, 2020).
Triad Guaranty Insurance Corporation sued Hock to collect on a promissory note.  Hock argued that Triad was precluded from suing because it had been administratively dissolved for failing to file its annual report.  The trial court granted judgment for Triad.

The District Court of Appeal affirmed.  Section 607.1405(1), Fla. Stat. (2016) provides that a dissolved corporation “may not carry on any business except that appropriate to wind up and liquidate its business and affairs.”  Dissolution does not prevent the commencement of a proceeding by a corporation in its corporate name.  The statute does not preclude a corporation that has been administratively dissolved for failing to file an annual report from prosecuting or defending against an action in order to wind up its business and affairs.

Pritchard v. Levin, _____ So. 3d _____, 45 Fla. L. Weekly D 1015 (Fla. 3rd DCA, April 29, 2020).
Pritchard retired from Gold Coast Beverage Distributors in 2012 after he was demoted.  Pritchard received $1.1 million for the value of his units in the company plus $426,000 in other benefits as his retirement package.  After Pritchard retired, he learned that Gold Coast had been acquired by Reyes Beverage Group for $1.026 billion.  Pritchard sued Gold Coast companies and executives for breach of contract and fraudulent inducement, claiming he would not have retired had he known Gold Coast was going to be sold.  The trial court granted summary judgment for the defendants.

The District Court of Appeal affirmed.  Gold Coast had no duty to disclose failed negotiations based on the mere possibility that it would eventually be acquired by Reyes.  Florida law does not require a party to disclose an event that is merely possible or speculative.  Mere statements of possibilities do not constitute false statements.   


[bookmark: _Toc47304593]COVENANT ENFORCEMENT

McIntosh v. Myers,  271 So. 3d_159, 44 Fla. L. Weekly D 1167 (Fla. 1st DCA, May 2, 2019).
The Myerses planted twenty-one cypress trees on their property and common property without association approval.  The McIntoshes, who lived next door, sued to have the trees removed.  The trial court held that the trees were planted without association approval in violation of restrictions.  The court enjoined the Myerses from planting any additional trees on their property but did not order the Myerses to remove the trees planted on common property.
The District Court of Appeal reversed and remanded to amend the final judgment, ordering the Myerses to remove the trees planted in the common area.  The trial court erred in denying injunctive relief as to the trees planted in the common area where the record clearly showed that the Myerses planted the trees in the common area.  Florida law, §720.305(1)(b), allows homeowners to file actions against other homeowners for compliance with restrictions.  The covenants include an enforcement provision.  There are no limitations on this right relating to common areas.
Nazia, Inc. v. Amscot Corp., 275_So. 3d 702, 44 Fla. L. Weekly D 1405 (Fla. 5th DCA, May 31, 2019).
In 2008, Nazia entered into an agreement permitting Amscot to use some its parking spaces.  In 2018, Nazia began constructing a building on its property.  Amscot sued to require Nazia to remove construction that interfered with a license that gave it the right to use parking spaces on Nazia’s property.  The trial court entered a temporary injunction for Amscot, ordering Nazia to return the parking lot to its original condition and restore Amscot’s parking rights.
The District Court of Appeal reversed the order granting Amscot a temporary injunction.  Amscot only possessed a license to use Nazia’s property which could be revoked at any time.  A license is not an interest in real property.  A license gives one the authority to do a particular act on another’s land.  Amscot did not have a lease, it had a license which was revocable.  To qualify as an irrevocable license, one has to make a substantial investment in the property’s improvement.  
Corner Land, LLC v. Annex Industrial Park, LLC, 275 So. 3d 777, 44 Fla. L. Weekly D 1661 (Fla. 3rd DCA, June 26, 2019).
The City demolished a bridge denying direct access to land owned by Annex.  The only access to Annex property was through a new road on the southern boundary of the Corner Land property.  After allowing Annex to use the road for several years, in 2014, Corner Land withdrew its permission and demanded that Annex stop using its road.  Corner Land sued Annex seeking damages for trespass and an injunction.  The trial court granted the motion for a temporary injunction but thereafter stayed enforcement of the injunction numerous times.  Corner Land sought punitive damages and sought to exclude the admission of the stay orders.  The trial court allowed the introduction of the stay orders with redactions.  The jury returned a verdict awarding Corner Land compensatory damages but found Corner Land was not entitled to punitive damages.

The District Court of Appeal affirmed.  The stay orders were redacted to remove any factual findings leaving only the signature, date and length of the stay.  It was not error to admit the effect the stay orders had on the legal advice that Annex received.  A statement is not hearsay if offered to prove the effect that the statement had on the listener.  

Hayslip v. U.S. Home Corp., 276 So. 3d 109, 44 Fla. L. Weekly D 1798 (Fla. 2nd DCA, July 10, 2019).
The Kennisons purchased a home from U.S.  Home in 2007.  The warranty deed contained a covenant requiring arbitration of disputes related to the home.  In 2010, the Hayslips purchased the home from the Kennisons.  The warranty deed to the Hayslips did not contain a covenant requiring arbitration of disputes.  The Hayslips sued U.S. Home alleging defective installation of stucco in violation of Section 553.84, Fla. Stat. (2016).  U.S. Home moved to compel arbitration pursuant to the covenant in the original warranty deed.  The trial court stayed the lawsuit pending arbitration.

The District Court of Appeal affirmed.   Generally, there is a presumption in favor of arbitration.  Though arbitration requirements are generally personal in nature, this context is new.  There is no requirement for an arbitration agreement to be signed.  The agreement touches and involves the land because performance affects "the occupation and enjoyment" of the home.   A mandatory arbitration provision contained in a warranty deed conveyed from a home builder to the original purchaser runs with the land and is enforceable against a subsequent purchaser of the home. The court certified as a question of great public importance:

Does a mandatory arbitration provision contained within a residential warranty deed conveying residential property from home builder to original purchaser run with the land such that it is binding on subsequent purchasers where the intended nature of the provision is clear and the party against whom enforcement is sought was on notice of the provision?

Miller v. Homeland P.O.A., Inc., 284 So. 3d 534, 44 Fla. L. Weekly D 1972 (Fla. 4th DCA, July 31, 2019).
In February 2012, Llano submitted plans to the Association to build a garage.  The Association approved the addition and the garage was completed.  Over one year later, the Association learned that the plans were revised without prior approval.  Llano submitted updated plans with a letter form an engineering and construction firm opining that the height was in accordance with the Declaration.  The Association approved the garage.  Neighbor Miller then sued the Association for failure to enforce the height restrictions.  The trial court granted partial summary judgment for the Association.  

The District Court of Appeal affirmed.  The Association reasonably exercised its business judgment when it approved Llano’s garage.  The issues of the garage’s height and roof shape were nonmaterial.  The Association acted reasonably by accepting the opinion of the construction firm, the county official and its own attorney.

Schwob v. Goss, 279 So. 3d 212, 44 Fla. L. Weekly D 2012 (Fla. 2nd DCA, August 7, 2019).
The owners of a mobile home park provided water and sewer services and access to recreational amenities for an inclusive monthly fee.  Owners of lots sued to unbundle the monthly fee and pay for only the water and sewer service.  The trial court granted summary judgment for the owners of the park finding that they have a constitutional right to discontinue water and sewer service.
 
The District Court of Appeal quashed the part of the judgment finding that the park owner could discontinue water and sewer service.  Florida’s Public Service Commission has exclusive jurisdiction over disputes involving utility services, including the termination of the services.  The termination of utility services would cause a material injury to lot owners that cannot be remedied on appeal.  The park owner has provided utility services to lot owners for decades.  The trial court erred in granting partial summary judgment for the park owner after finding that it has a constitutional right to discontinue water and sewer services to lot owners. 

Beach Towing Services, Inc. v. Sunset Land Associates, 278 So. 3d 857 (2019), 44 Fla. L. Weekly D 2195 (Fla. 3rd DCA, August 28, 2019).
A 2003 deed conveying property contained the following restrictive covenant: 

“This property is being conveyed by the Grantor to the Grantee subject to the Grantee agreeing that the property will not be used as a parking lot, storage yard facility or for a garage or tow truck company.  This covenant shall run with the land.”

In 2014, Plaintiff acquired the property and wanted to add a parking garage.  Plaintiff filed a declaratory action, arguing that the term garage actually means a garage company.  The trial court granted partial summary judgment for the plaintiff.

	The District Court of Appeal affirmed, citing and incorporating the trial court order:

When interpreting a contract, the court must first examine the plain language of the contract for evidence of the parties’ intent …. the expressed intent of the parties is the controlling factor.  Intent unexpressed will be unavailing, and substantial ambiguity or doubt must be resolved against the person claiming the right to enforce the covenant.

Generally, different language in different contract provisions implies that different meanings were intended.  “The word “or” is a disjunctive participle that marks an alternative.'" “In addition, the series-qualifier canon provides that, "when there is a straightforward, parallel construction that involves all nouns or verbs in a series, a prepositive or postpositive modifier normally applies to the entire series.”” “Under the canon of noscitur a sociis, which means "it is known by its associates," words that are grouped in a list should be given related meanings”  Here the different prepositions indicated different meanings, “as” was to apply to physical structures and “as” was to apply to uses.  The term “company” modifies both “garage” and “tow truck.”  The language is clear an unambiguous.  Alternatively, “garage” is ambiguous and as a real estate covenant must be construed against the enforcer

Cabana Key Cd’m. Ass’n., Inc. v. Schofield, 278 So. 3d 887, 44 Fla. L. Weekly D 2228 (Fla. 5th DCA, August 30, 2019).
A fire in one unit damaged a neighboring owner’s unit.  The Declaration of Condominium required the Association to repair the shell and infrastructure of the neighboring unit and to maintain and protect the unit during the repairs.  The Association failed to repair the plaintiff’s unit, leading the plaintiff to sue the Association seeking both damages and specific performance.  The trial court granted summary judgment for the plaintiff on her specific performance claim, ordering the Association to repair the unit.

The District Court of Appeal affirmed the order finding the Association failed to meet its duties under the Declaration but found that the order was facially defective because if failed to specify the reasons for entry of the injunction as required by  Fla. R. Civ. Proc. 1.610(c).

VME Group International, LLC v. The Grand Condominium Ass’n., Inc., _____ So. 3d _____, 44 Fla. L. Weekly D 2420 (Fla. 3rd DCA, September 25, 2019).
Plaintiffs sued the Condominium seeking to enjoin enforcement of short-term rental policy, parking garage regulations for short-term renters and requirement that units replace non-hurricane impact windows with hurricane impact windows.  The trial court denied the plaintiff’s motion for temporary injunction.

The District Court of Appeal affirmed.  The plaintiff failed to establish a clear legal right to relief where the evidentiary hearing established that a proper election was conducted.  In addition, as the impact window project was significantly underway, and was designed to protect against catastrophic loss, an issuance of an injunction halting the project would contravene the public interest.  Furthermore, the claim is premature because there was no evidence that the assessments have been enforced.

Soho Realty, LLC v. The Alexander Condominium Ass’n., Inc., 282 So. 3d 953, 44 Fla. L. Weekly D 2498 (Fla. 3rd DCA, October 10, 2019).
Soho Realty owns commercial units within the Alexander, a mixed-use condominium.  The guests of the majority of residential units which were used for transient occupancy did not register at the front desk.  Soho sued seeking a judicial declaration that as a “suite hotel” the Alexander was compelled by the City of Miami Beach Code to abide by registration requirements for transient guests.  The trial court granted judgment for the Association, finding that transient guests were not subject to registration requirements.  

The District Court of Appeal affirmed.  The City Code defined “hotel unit” as a “room, or group of rooms, with ingress or egress which may or may not be through a common lobby, intended for rental to transients on a day-to-day, week-to-week, or month-to-month basis, not intended for use or used as a permanent dwelling and without cooking facilities.”  A number of units were used as permanent residences.  The Alexander was neither a “hotel” or “suite hotel” within the definitions under the City Code.  

[bookmark: _Toc47304604]Chapman v. Town of Redington Beach, 282 So. 3d 979, 44 Fla. L. Weekly D 2615 (Fla. 2nd DCA, October 25, 2019).
Chapman and Backman owned neighboring beachfront properties.  Chapman sued the Town and Backman alleging modifications Backman made to his property violated a Town zoning ordinance.  Backman renovated a former workshop; constructed a wall along the roadway connected to Chapman’s driveway; and, allowed a growth of vegetation to form a hedge along the ocean-facing side of his property.  The trial court granted summary judgment for the Town and Backman.  The court found that Backman could not show special damages. 

The District Court of Appeal affirmed the judgment as to the Town but reversed and remanded as to Backman.  A private citizen has standing to enforce a zoning ordinance when special damages are proven.  An adjoining or nearby landowner may be more likely to suffer special from a zoning ordinance violation than other members of the community.  “[A]n owner of property which is adjacent to or nearby land upon which there is a zoning ordinance violation may, by virtue of proximity, be peculiarly affected by the violation, even if his or her injuries might at some level of generality be described as similar to those of other community members.”

[bookmark: _Toc47304605]Classy Cycles, Inc. v. Panama City Beach, _____ So. 3d _____, 44 Fla. L. Weekly D 2729 (Fla. 1st DCA, November 13, 2019).
In 2017 Panama City Beach enacted an ordinance prohibiting the overnight rental of scooters and an ordinance completely prohibiting the rental of scooters as of September 8, 2020.  Classy Cycles sued the City, arguing that the ordinances were invalid.  The trial court entered summary judgment for the City, finding that a geographically small city has the right to restrict a business from operating within the city when the restriction is for the safety of the citizens.   

The District Court of Appeal affirmed.  Cities have broad authority to regulate activities impacting public health, safety, and welfare if the regulations are not arbitrary or unreasonable.  Although generally an ordinance prohibiting a legal business from operating within an entire city is arbitrary and unreasonable, an ordinance is not unreasonable where dangerous conditions exist throughout an entire city.  The ordinance was not preempted by State law because it did not deal with the actual operation of motor vehicles or disturb the uniformity of Florida’s traffic laws.  

Adamczyk v. Herman, 286 So. 3d 305, 44 Fla. L. Weekly D 2958 (Fla. 4th DCA, December 11, 2019).
A dispute arose between a condominium association and a woman who parked her truck in the community. On April 2018, Adamczyk allegedly profanely told Herman to get off his property but the incident did not involve any touching. On March 7, 2019, Adamczyk  allegedly displayed an angry outburst in the association’s office.  Herman obtained an injunction against Adamczyk for protection against repeat violence.  

The District Court of Appeal reversed and remanded.  The trial court erred in granting an injunction under Section 784.046(2), Fla. Stat. (2019) because there was no evidence of two acts of violence.  Section 784.046(2) provides protection against “repeat violence,” which is defined as two incidents of violence.  The first incident did not involve “violence” under the statute.  The second incident may have qualified as an incident of violence but it did not qualify as two incidents.

Cool Spaze, LLC v. Boca View Cd’m. Ass’n., Inc., _____ So. 3d ______, 45 Fla. L. Weekly D 165 (Fla. 4th DC, January 22, 2020).
Shefet bought a unit and then transferred the unit to his LLC, Cool Spaze, LLC.  Shefet submitted two lease applications to the condominium association under the LLC name.  The association denied both applications because Shefet conveyed the unit to the LLC with the association’s approval.  The LLC sued the association to enjoin it from screening and disapproving sales, transfers of title and conveyances.  The trial court denied the LLC’s motion for partial summary judgment and granted partial summary judgment for the association.

The District Court of Appeal reversed and remanded.  The Declaration authorized the association’s approval of all leases, subleases, or other occupation of a unit but it did not authorize the association’s approval of unit transfers, title transfers or sales.

Broward County v. Font, _____ So. 3d ______, 45 Fla. L. Weekly D 167 (Fla. 4th DCA, January 22, 2020).
In 1995, Broward County and the City of Dania entered into a settlement agreement over the expansion of Fort Lauderdale Airport that allowed homeowners to execute a release relating to the airspace above their residence in exchange for a reduction of the property’s appraisal market value.  To be eligible, the residence had to be purchased before November 19, 2013.  A landowner, who purchased property on February 8, 2013 requested in 2016 that the appraised value of the home be reduced.  The County rejected the request because the landowner was not the owner of a qualifying residence before the effective date.  The landowner sued Broward County for breach of the settlement agreement, alleging he purchased the property from a seller who was in the rebuilding process.  The property had been demolished in 2011 and was not completed and a certificate of occupancy not granted until after the effective date of the settlement agreement.  The trial court granted summary judgment for the landowner, finding he was entitled to the benefits of the settlement.

The District Court of Appeal reversed and remanded.  The settlement agreement required that owners have purchased their “residences” prior to the effective date.  The landowner did not own a qualifying “residence” defined as “the place where one actually lives as distinguished from one’s domicile or a place of temporary sojourn” and “a building used as a home.”  The landowner did not live on the property as of the effective date.

[bookmark: _Toc47304609]Dania Beach Boat Club Condominium Ass’n., Inc. v. Forcier, 290 So. 3d 99, 45 Fla. L. Weekly D 3467 (Fla. 4th DCA, February 12, 2020).
After the Association sought to terminate a commercial dry stack boat condominium, a unit owner sued the Association alleging the termination violated the Declaration.  The Declaration provided that “[if] all Unit Owners and the holders of all liens and mortgages upon all of the Condominium Parcels execute and duly record an instrument terminating the Condominium Property…”  The trial court entered judgment for the unit owner and found the unit owner entitled to attorney’s fees as the prevailing party.

The District Court of Appeal affirmed the judgment for the unit owner but dismissed the appeal of the portion finding entitlement to attorney’s fees for lack of jurisdiction.  Absent Kaufman language, the amendment to the Condominium Act regarding terminations of condominiums does not have retroactive application to a condominium’s declaration.  The Association stipulated that the 2005 version of the Statute controls, thus waiving its argument that a prior version of Section 718.117, Fla. Stat. (2005) applied where the parties entered into a pretrial stipulation stating that an amended version of the statute applied retroactively.  

[bookmark: _Toc47304610]Royal Harbour Yacht Club Marina Cd’m. Ass’n., Inc. v Maresma, _____ So. 3d _____, 45 Fla. L. Weekly D 612 (Fla. 3rd DCA, March 18, 2020).
Maresma sued the Association after the Association denied his application to install a boat lift.  The Association raised as a defense that the boat lift would create a disharmonious appearance within the marina and obstruct the view of other residents.  The trial court granted summary judgment for Maresma.

The District Court of Appeal reversed and remanded.  The issue of reasonableness under the business judgment is rule is an issue of fact.  A question of fact remained as to whether the Association’s decision to deny the boat lift was reasonable.  

Lupo v. Lawson, _____ So. 3d _____, 45 Fla. L. Weekly D 626 (Fla. 2nd DCA, March 18, 2020).
Lupo and Lawson purchased property as joint tenants with the right of survivorship.  Thereafter, Lawson filed an action for partition.  Lupo claimed he supplied the deposit and down payment and paid all the utilities, and argued that the proceeds should not be split 50-50.  The trial court granted Lawson’s motion for summary judgment, but did not state how the sales proceeds should be split.

The District Court of Appeal reversed and remanded.  Prior to allocating proceeds from a partition sale, the trial court must first determine each party’s percentage share using each party’s percentage of ownership.  The evidence was sufficient to create a genuine issue of material fact as to the proper allocation of funds from the sale of the property.

[bookmark: _Toc47304612]CWELT-2008 Series 1045 LLC v. Park Gardens Association, Inc., _____ So. 3d _____, 45 Fla. L. Weekly D 1001 (Fla. 3rd DCA, April 29, 2020).
In 2014, CWELT obtained title to a condominium unit with the intent to lease the unit.  Four years prior, the Association amended its Declaration to prohibit leasing for the first two years of ownership.  CWELT sued the Association to declare the amendment void.  The Association filed a counterclaim seeking to enforce the amendment.  CWELT moved to dismiss, arguing that the Association was required to first proceed to nonbinding arbitration.  The trial court denied CWELT’s motion to dismiss.  

The District Court of Appeal affirmed.  By its own actions, CWELT waived the right to assert that the Association could not file its counterclaim without first complying with mandatory presuit arbitration.  CWELT filed its complaint without first complying with arbitration.  The fact that the Association filed a counterclaim three years into the litigation did not revive CWELT’s right to compel arbitration because the counterclaim did not alter the scope and nature of the litigation.  


[bookmark: _Toc47304613]EMINENT DOMAIN

Simon v. Deer Meadows Homeowners’ Ass’n., Inc., 277 So. 3d 197, 44 Fla. L. Weekly D 1764 (Fla. 1st DCA, July 10, 2019).
Homeowners sued the City for inverse condemnation alleging a taking because neighborhood streets dedicated to the City directed storm water to a pond that sat partly on the Homeowner’s property.  The trial court found that the homeowner could not assert a claim for inverse condemnation because even if there was a taking, it occurred before the homeowner purchased the property.  

The District Court of Appeal affirmed.  Government action regarding water flow occurred long before the homeowner purchased the property.  The homeowner bought the property knowing that there was a pond on it and that the pond received neighborhood stormwater.

Florida Department of Agriculture and Consumer Services v. Dolliver, _____ So. 3d _____, 44 Fla. L. Weekly D 2738 (Fla. 2nd DCA, November 13, 2019).
Homeowners in Lee county sued the Department of Agriculture for inverse condemnation for taking healthy citrus trees located on residential property to eradicate citrus canker.  In 2014, the trial court entered a judgment awarding the homeowners over $13.5 million along with attorney’s fees.  Sections 11.066(3) and (4), Fla. Stat. (2015) requires a legislative appropriation before a judgment can be paid and prevents execution of a judgment against the State.  The homeowners sued the Department seeking to enforce the judgment, arguing that Sections 11.066(3) and (4) were unconstitutional.  The trial court found the Sections unconstitutional and ordered the Department to pay the judgment.  

The District Court of Appeal affirmed.  Applying Sections 11.066(3) and (4) to prevent the trial court from issuing a writ of mandamus would preclude the homeowners from securing their constitutional rights to payment of full compensation under the Florida Constitution.  “This Court cannot and will not countenance further delays in securing payment to [the Lee Homeowners] of the constitutionally-guaranteed full compensation that was adjudicated to finality in this case.”

Clark v. City of Pembroke Pines, _____ So. 3d _____, 45 Fla. L. Weekly D 428 (Fla. 4th DCA, February 26, 2020).
The City constructed barriers on a road abutting Clark’s property, preventing Clark from removing his boat and trailer from his property and impeding his mail and garbage delivery.  Clark filed an inverse condemnation action against the City.  The trial court found that Clark did not suffer a substantial deprivation of his right of access.

The District Court of Appeal reversed and remanded.  A taking may occur when a governmental action causes a loss of access to someone’s property even though there is no physical appropriation of the property itself.  The property owner’s right of access must be “substantially diminished.”  Here, the property owner lost more than just the “most convenient access” to his property.  The barriers placed by the City “substantially diminished” his access to his property.  Municipal services were also disrupted.  The City’s actions in physically taking Clark’s property access by placing barriers, taking his right-of-way easement by selling it to Franklin Academy and causing a substantial loss of access in the diminished use and benefit of the property amounted to a finding of inverse condemnation. 

Manatee County v. Mandarin Dev., Inc., _____ So. 3d _____, 45 Fla. L. Weekly D 616 (Fla. 2nd DCA, March 18, 2020).
In 2007, Riva Trace purchased property to build 86 single family homes.  The site plan approved by the County contained wetland buffers and conservation easements.  Mandarin Development obtained ownership and began to develop the property.  In 2012 Mandarin sought a variance from the wetlands buffer requirement.  The County denied the request for a variance and to compensate Mandarin for the conservation easement.  Mandarin sued the County claiming that the imposition of the wetlands buffers and conservation easement constituted a taking and that the provisions were unconstitutional.  The trial court ruled that one section of the Development Code was facially unconstitutional and also found that the County was liable to Mandarin for uncompensated taking of property.

The District Court of Appeal reversed the constitutionality claim as barred by the statute of limitations but affirmed the taking claim.  The statute of limitations begins to run on a challenge to the facial constitutionality of a land use ordinance when the ordinance is enacted or adopted.  The ordinance was enacted in 1990 and Mandarin did not bring its claim until 2015.  

Jamieson v. Town of Fort Myers Beach, _____ So. 3d _____, 45 Fla. L. Weekly D 731 (Fla. 2nd DCA, March 25, 2020).
In 2002, Jamieson purchased seven acres of vacant waterfront property divided into 40 platted lots.  In 1998, the Town adopted a comprehensive plan designating the entire property as wetlands with a maximum density of one dwelling unit per twenty acres.  The land development code prevented a home from being placed on wetlands. In 2016, Jamieson filed an inverse condemnation claim and a claim for a violation of the Bert Harris Act.  The trial court granted summary judgment for the Town, ruling that the claims were barred because he bought the property with notice of the wetlands restriction.

The District Court of Appeal reversed and remanded.  Notice of a preexisting regulation does not operate as an absolute bar to a takings claim.  Jamieson acquired the full property rights which included the right to challenge the existing wetlands designation. 

Florida Department of Agriculture and Consumer Services v. Mahon, _____ So. 3d _____, 45 Fla. L. Weekly D 829 (Fla. 5th DCA, April 9, 2020).
Mahon sued the Department of Agriculture for inverse condemnation alleging the Department forced him to destroy his citrus trees because the trees were not being grown on a site within a protective structure approved by the Department.  The trial court held that the Department was liable for the “taking” of his citrus trees and scheduled a jury trial to determine the amount of compensation.  The trial court ruled that the Department would proceed first at the trial.

The District Court of Appeal dismissed the Department’s petition for writ of certiorari.  Just as in an eminent domain case, the condemning authority in an inverse condemnation case has the initial burden at a jury trial to present evidence regarding the value of the land taken pursuant to Chapters 73 and 74, Fla. Stat.   


[bookmark: _Toc47304620]EMPLOYMENT


Hobby Lobby Stores, Inc. v. Cole, 287 So. 3d 1272, 45 Fla. L. Weekly D 58 (Fla. 5th DCA, January 3, 2020).
Cole sued Hobby Lobby for wrongful termination in retaliation for his workers’ compensation claim.  Hobby Lobby moved to compel arbitration pursuant to an employment agreement.  Cole argued he only had a high school education and he did not know what arbitration was.  The trial court denied the motion to compel arbitration.

The District Court of Appeal reversed and remanded.  Courts should consider whether each party, given their education, were given a reasonable opportunity to understand the terms of an arbitration agreement or whether the terms were hidden in fine print.  There was no evidence that Cole could not read the agreement or that Hobby Lobby pressured, rushed or coerced him to sign the agreement.  Cole did not ask questions nor did he express any confusion about the terms of the agreement.  The agreement was binding, enforceable and not unconscionable.  

Salus v. Island Hospitality Florida Management, Inc., 289 So. 3d 926, 45 Fla. L. Weekly D 103 (Fla. 4th DCA, January 15, 2020).
On March 24, 2017, the employee was injured while working.  The employee notified the employer the following day and informed the employer he was having a hard time receiving follow-up treatment.  Less than two weeks later, the employee was fired.  The employee sued the employer for retaliatory discharge under Section 440.201, Fla. Stat. (2017).  Thereafter, the employee filed a workers’ compensation claim.  The trial court granted summary judgment for the employer, finding that the employee could not make his case because he did not file for benefits until after he was fired. 

The District Court of Appeal reversed and remanded.  The fact that the employee did not file a formal claim for workers’ compensation benefits until after he was fired does not automatically preclude a claim for retaliatory discharge.  Because the employee notified his employer about the injury as well as the difficulties he was having getting treatment showed that the employee “effectively” sought benefits under the statute.  A genuine issue of material fact exists as to the reason for termination.  “Under the trial court’s interpretation, an employer could circumvent section 440.205 by terminating employment immediately after a workplace injury and before the employee even has a chance to file a claim for benefits.  A statutory provision should not be construed in such a way that leads to absurd results.”

McNair v. Dorsey, _____ So. 3d _____, 45 Fla. L. Weekly D 194 (Fla. 1st DCA, January 22, 2020).
McNair and Dorsey were employed by Armstrong’s company, Armstrong Tree Service.  McNair filed a claim for workers’ compensation for an injury allegedly sustained while carrying a tree branch with Dorsey to a wood chopper.  The claim was denied because there was no compensable accident.  McNair sued Dorsey and Armstrong for negligence.  The trial court granted summary judgment for Armstrong finding that McNair’s exclusive remedy was workers’ compensation.

The District Court of Appeal affirmed.  An employer is not estopped from claiming entitlement to workers’ compensation immunity where an employer asserts that no work accident causing injury occurred at all. 

Orange County v. McLean, _____ So. 3d _____, 45 Fla. L. Weekly D 745 (Fla. 5th DCA, March 27, 2020).
McLean was fired as a firefighter for misusing County property and improperly reporting hours worked.  McLean sued the County for discrimination under the Florida Civil Rights Act.  The case was settled and the County set aside its termination and returned McLean to his previous status as a lieutenant in Fire Rescue.  While unemployed, McLean withdrew monies from his FRS retirement account.  Florida State Board of Administration concluded that because McLean was not actually terminated, his withdrawals were improper and had to be paid back. McLean did not pay back the money; thus, he was terminated once again.  McLean sued the County for unlawful retaliation under the FCRA.  The trial court denied the County’s motion for directed verdict.  The jury awarded McLean $36,663.

The District Court of Appeal reversed and remanded for judgment to be entered for the County.  McLean failed to provide evidence that he filed an administrative complaint with either the Florida Commission on Human Relations or the United States Equal Employment Opportunity Commission prior to filing a complaint for retaliation against the County.  Additionally, McLean failed to show why the County’s compliance with the order to retire him when he did not reimburse his FRS account was not legitimate.
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The Florida Bar v. Horton, _____ So. 3d _____, 44 Fla. L. Weekly S 201 (Fla., August 29, 2019).
A referee recommended that Horton, a Florida lawyer be suspended for twenty-four months for commingling and misusing client trust funds, preparing a living trust for a client naming himself as a beneficiary, and using client funds to pay himself.  

The Supreme Court held that Horton should be disbarred instead of suspended.  The referee’s finding of remorse was clearly erroneous and without support in the record.  There was no evidence in the record to indicate that Horton expressed remorse for his misconduct or accepted responsibility for his conduct.  The misuse of client funds “is one of the most serious offenses a lawyer can commit.”  When a lawyer intentionally misappropriates client trust funds the appropriate sanction is disbarment.  

In Re: Amendments to Rule Regulating the Florida Bar 20-3.1, 278 So. 3d 15, 44 Fla. L. Weekly S 217 (Fla., September 19, 2019).
The Rule Regulating the Florida Bar 20-3.1 is amended to allow all lawyers licensed to practice law in a state other than Florida with no minimum paralegal work experience to become a registered paralegal.
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Bryant v. GeoVera Specialty Ins. Co., 271 So. 3d 1013, 44 Fla. L. Weekly D 1232 (Fla. 4th DCA, May 8, 2019).
The homeowners purchased a policy from GeoVera.  The policy contained a $1,000 limit for water leakage and $5,000 limit for mold.  In April 2014, a pipe leak caused damage to the home.  Emergency water remediation cost $6,600 which was reported to GeoVera. The owner did not provide a sworn proof of loss within 60 days.  In June 2014, GeoVera issued payment in the amount of $6,000.  The owners sued GeoVera for breach of contract and bad faith. Following an appraisal ordered by the court, GeoVera paid $29,963.62 to the owners and $6,600 to the water mitigation company.  The trial court thereafter granted summary judgment for GeoVera, finding no evidence the owners disputed GeoVera’s adjustment of the loss pre-suit.
The District Court of Appeal reversed and remanded.  The insurance company’s post-suit payment of the appraisal award constituted a confession that it incorrectly denied benefits by erroneously invoking the $1,000 leakage limit in its formal response to the claim.  The insurer waived the proof-of-loss requirement by denying coverage above the policy limits based on grounds other than the insureds’ failure to provide a proof of loss.  
White v. Florida Farm General Insurance Co., _____ So. 3d _____, 44 Fla. L. Weekly D 1355 (Fla. 1st DCA, May 28, 2019).
Bell Feed & Farms obtained insurance policies in August 2011 from Florida Farm General Insurance Company and Florida Farm Bureau Casualty.  In 2014, Hart began a well drilling business under the name Bell Feed & Farms, Well & Pump.  The two original insurers would not insure well drilling businesses.  White filed a negligence lawsuit against JODH3, Inc d/b/a/Bell Feed & Farms for injuries he sustained while assisting in a water well drilling project.  Following the lawsuit, the insurers filed a declaratory action seeking a determination they had no duty to indemnify Hart.  The trial court granted final summary judgment for the insurers.
The District Court of Appeal affirmed.  The policies did not provide coverage for plaintiff’s injuries where the d/b/a designation was limited to Bell Feed & Farms.  This specific business description does not encompass the general sale of farm products and services which could include well drilling for farming purposes.  Further, the well drilling operations were neither necessary nor incidental to the feed store business or its premises.

Arguelles v. Citizens Property Insurance Corp., 278 So. 3d 108, 44 Fla. L. Weekly D 1726 (Fla. 3rd DCA, July 3, 2019).
A unit owner obtained homeowner’s insurance from Citizens.  The policy defined “residence premises” as the “unit where you reside shown as the ‘Location of Residence Premises’ in the Declarations.”  Thereafter, the unit owner moved to New York and rented his unit to tenants.  In February 2016, one of the tenants contacted the owner about a water leak.  The owner reported the loss to Citizens, which denied the claim because the owner no longer lived in the unit.  The trial court granted summary judgment for Citizens.

The District Court of Appeal affirmed.  The policy language was clear and unambiguous.  Coverage was only provided if the owner lived in the unit.  The court looked at the American Heritage Dictionary which defined “reside” as “to live in a place permanently or for an extended period of time.”

Heredia v. John Beach & Associates, Inc., 278 So. 3d 194, 44 Fla. L. Weekly D 1892 (Fla. 2nd DCA, July 24, 2019).
Lennar hired QGS Development to perform road work in a subdivision that Lennar owned and was developing.  Lennar also retained JBA to provide surveying work.  While clearing the road for QGS, Heredia was hit by a JBA truck driven by Gross.  Heredia sued JBA and Gross for negligence.  The defendants argued that the claim was barred by the Worker’s Compensation Law.  The trial court granted summary judgment for the defendants, finding that the claim was between two subcontractors in horizontal privity under the Workers Compensation Law.

The District Court of Appeal reversed and remanded.  Lennar was not a contractor that subcontracted out its work to JBA and QGS.  There was no evidence that Lennar was performing any work on behalf of a third party but rather it was acting on its own behalf as the owner of its own property.  To be a contractor, the entity must have “incurred a contractual obligation to a third party, a part of which obligation the entity has delegated or sublet to a subcontractor whose employee is injured.”

State Farm Florida Insurance Company v. Sanders, _____ So. 3d _____, 44 Fla. L. Weekly D 1901 (Fla. 3rd DCA, July 24, 2019).
The insureds sued State Farm after State Farm denied their claim for Hurricane Irma damage.  State Farm moved to invoke appraisal.  The insureds selected Debernardi as their appraiser, who was also their public adjuster.  The trial court entered an order permitting Debernardi to act as the insureds’ disinterested appraiser.

The District Court of Appeal quashed the order.  Because Debernardi was the insureds agent, he could not be named as their disinterested appraiser.  Debernardi had a financial interest in the insurance claim, standing to earn a 10% contingency fee of whatever amount the insureds recover from State Farm.  A fiduciary, such as a public adjuster who is in a contractual agent-principal relationship with the insureds, cannot be a disinterested appraiser as a matter of law.

Sidiq v. Tower Hill Select Insurance Co., 276 So. 3d 822, 44 Fla. L. Weekly D 1969 (Fla. 4th DCA, July 31, 2019).
After the insureds discovered water damage, the insureds contracted with United Water Restoration Group for emergency water mitigation services.  The contract assigned their insurance rights to United “for services rendered or to be rendered.”  United submitted an invoice directly to Tower Hill.  The insureds sued Tower Hill for the water damage.  Tower Hill argued that the insureds lacked standing because they assigned all of their rights to United.  The trial court granted summary judgment for Tower Hill.

The District Court of Appeal reversed and remanded.  It was the unambiguous intent of the parties to limit the scope of the assignment to the work performed, instead of all the rights under the contract.  The language of the contract limited the assignment to only services rendered by United.

Manor House, LLC v. Citizens Property Insurance Corp., On Motion for Rehearing, Rehearing En Banc, and Certification, 277 So. 3d 658, 44 Fla. L. Weekly D 2001 (Fla. 5th DCA, August 2, 2019).
The District Court of Appeal certified the following as a question of great public importance:

IN A FIRST-PARTY BREACH OF INSURANCE CONTRACT ACTION BROUGHT BY AN INSURED AGAINST ITS INSURER, NOT INVOLVING SUIT UNDER SECTION 624.155, FLORIDA STATUTES, DOES FLORIDA LAW ALLOW THE INSURED TO RECOVER EXTRA-CONTRACTUAL, CONSEQUENTIAL DAMAGES?

[bookmark: _Toc47304636]Universal Property & Casualty Ins. Co. v. Loftus, 276 So. 3d 849, 44 Fla. L. Weekly D 2025 (Fla. 4th DCA, August 7, 2019).
A water leak in an upstairs unit damaged a unit insured by Universal.  The upstairs unit was owned by the Loftuses who rented the unit to tenants.  Universal sued the tenants and the Loftuses for the money it paid to remedy the water damage to its insureds’ unit.  The trial court entered summary judgment for the landlord owners.

The District Court of Appeal affirmed.  Section 718.111(11)(j), Fla. Stat. (2014) does not provide a condominium unit owner with a private right of action against another unit owner for the tortious conduct of the latter’s tenants.  Section 718.111(11)(j) defines when repair and replacement costs for property damaged by an insurable event are to be paid by the association as a common expense and when they are the responsibility of a unit owner.

People’s Trust Ins. Co. v. Nowroozpour, 277 So. 3d 135, 44 Fla. L. Weekly D 2035 (Fla. 4th DCA, August 7, 2019).
A homeowner sustained damage to his home from Hurricane Irma.  The insurer’s adjuster estimated the loss to be $781.  The owner’s submitted a proof of loss of $105,596.  The owner sued the insurer for breach of contract.  The insurer counterclaimed to enforce its right to an appraisal and right of repair.  The trial court dismissed the counterclaim.

The District Court of Appeal reversed and remanded.  The trial court erred in dismissing the insurer’s counterclaim to enforce the provisions of the contract.  Although it may be more traditional for an insurer to move to compel an appraisal to seek enforcement of the policy provisions, this does not preclude an insurer from filing a counterclaim alleging that the insurer is entitled to enforce the provisions of the insurance contract through specific performance.

First Protective Insurance Co. v. Ahern, 278 So. 3d 87, 44 Fla. L. Weekly D 2126 (Fla. 4th DCA, August 21, 2019).
In an action against an insurer, the trial court denied the insurer’s motion to compel appraisal.  The homeowner argued that his public adjuster sent a letter to the insurance company demanding an appraisal, but the insurer denied receiving the letter.  

The District Court of Appeal reversed and remanded for an evidentiary hearing.  When a factual dispute exists as to whether a party requesting an appraisal complied with its post-loss obligations, the trial court must hold an evidentiary hearing to determine the issue of compliance.  

Hurchalla v. Homeowners Choice Prop. & Cas. Ins. Co., 281 So. 3d 510, 44 Fla. L. Weekly D 2527 (Fla. 4th DCA, October 16, 2019).
Lake Point sued Hurchalla alleging she tortuously interfered with agreements which Lake Point had with South Florida Management District and Martin County.  After defending Hurchalla for one year, her insurer field a declaratory judgment action claiming the policy did not provide coverage for “intentional act” but only covered bodily injury or property damage.  The tort litigation resulted in a substantial verdict against Hurchalla. Hurchalla raised affirmative defenses of laches, estoppel, waiver, failure to state a cause of action and breach of duty of good faith.  Without addressing the affirmative defenses, the trial court granted summary judgment for the insurer.

The District Court of Appeal reversed and remanded.  The trial court erred in not addressing the affirmative defenses before granting final summary judgment for the insurer.  An insurer may be estopped from denying coverage where the insured has been prejudiced by the insurer’s assumption of the insured’s defense even where the policy does not cover the claim.

Vazquez v. Citizens Prop. Ins. Corp., _____ So. 3d _____, 44 Fla. L. Weekly D 2578 (Fla. 3rd DCA, October 23, 2019).
In 2014, water intrusion damaged 12 ceramic tiles and one kitchen cabinet in Vazquez’s home.  Citizens paid the cash value of the loss in the amount of $33,759.52.  Vazquez then hired her own loss consultant.  His estimate included costs for matching the tile floor throughout the house and for all of her kitchen cabinets.  Vazquez sued Citizens for breach of contract claiming Citizens failed to pay the actual cash value of the loss.  The trial court excluded evidence of matching costs and entered judgment for Citizens.  

The District Court of Appeal affirmed the trial court decision declining to permit evidence of matching costs.  “We must adhere to the plain language of the policy and statue limiting initial payment of actual cash value to the direct physical loss, i.e. actual damage, to the property.”  Matching is not a direct physical loss.  

Diamond State Ins. Co. v. The Florida Dept. of Children and Families, _____ So. 3d _____, 44 Fla. L. Weekly D 2624 (Fla. 3rd DCA, October 30, 2019).
DCF contracted with Our Kids of Miami-Dade/Monroe, Inc. for foster care services.  Our kids obtained insurance which provided coverage for DCF, with a limit of $1 million per claim and $3 million total.  Two minors sued Our Kids for allowing abuse.  The claims were settled for $2,990,000.  The minors then sued DCF.  The insurer refused to defend the lawsuits against DCF, claiming the policy limits were met.  DCF maintained that the affidavits filed by the insurer’ senior claims examiner lacked credibility.  The trial court granted judgment for DCF, finding that the insurer owed DCF a duty to defend.

The District Court of Appeal reversed and remanded.  The general rule is that the duty to defend is determined only by looking at the pleadings.  However, to resolve a duty to defend dispute regarding whether the policy limits were met, the court must look to the actual facts behind the policy.  The affidavit filed by the insurer created a genuine issue of material fact as to whether the policy limits were exhausted, thus, precluding summary judgment.

Deutsch v. GEICO General Ins. Co., 284 So. 3d 1074, 44 Fla. L. Weekly D 2639 (Fla. 4th DCA, October 30, 2019).
Nodell operated a mobile gym out of the back of an Isuzu truck.  Deutsch, who trained with Nodell, sued Nodell for injuries.  After the case was settled, Deutsche sued GEICO, her automobile carrier, claiming the mobile gym was an uninsured auto under her policy.  The trial court found that the policy excluded coverage and entered judgment for GEICO.
 
The District Court of Appeal affirmed.  The policy clearly provided that a vehicle “located for use as a …premises” is not an “uninsured auto” within the meaning of the policy.  People worked out in the mobile gym only when it was stationary, parked, and connected to a power source.  They never worked out when the gym was driven as a vehicle.  The truck was used as “premises” when the negligence occurred; therefore, it was not an uninsured auto under the insurance policy.

State Farm Florida Insurance Co. v. Valenti, 285 So. 3d 958, 44 Fla. L. Weekly D 2953 (Fla. 4th DCA, December 11, 2019).
Two weeks after a leak caused water damage, the insurer signed a contract with a public adjuster, entitling the public adjuster to a portion of any recovery from the insurer.  The insurer demanded an appraisal.  The public adjuster appointed himself as the insured’s appraiser.  The insurer objected to the public adjuster being appointed as the appraiser.  The insured filed an action for declaratory relief.  The trial court entered summary judgment for the insured.

The District Court of Appeal reversed and remanded.  The insured’s public adjuster who had a financial stake in the outcome cannot be appointed as a “disinterested” appraiser for the insured.

State Farm Florida Ins. Co. v. Crispin, 290 So. 3d 150, 45 Fla. L. Weekly D 288 (Fla. 5th DCA, February 7, 2020).
Crispin’s homeowner’s insurance policy provided that each party would select a disinterested appraiser for an alternative dispute resolution process.  Crispin submitted a claim under her policy and retained a public adjuster to help with her claim.  The agreement with the adjuster provided that his company was entitled to a ten percent contingency fee.  Crispin selected the adjuster as her appraiser.  State Farm objected, arguing the adjuster was not a disinterested appraiser.  Crispin filed a declaratory action.  The trial court entered an order for Crispin.

The District Court of Appeal reversed.  An insured’s public adjuster who is entitled to a contingency fee of insurance proceeds recovered may not serve as “disinterested appraiser” as required by an insurance contract’s alternative dispute resolution process. 

[bookmark: _Toc47304645]Kokhan v. Auto Club Ins. Co., _____ So. 3d _____, 45 Fla. L. Weekly D 544 (Fla. 4th DCA, March 11, 2020).
The insured obtained an all-risk policy from the insurer covering sudden and accidental discharge or overflow of water from a plumbing system, but excluding water damage from outside of the plumbing system on the residence premises that enters the premises through sewers or drains.  The policy also excluded wear and tear.  The homeowners claimed their pool’s underground drainpipe developed a leak which caused damage to an adjoining wall and the home’s exterior walls.  The insurer denied the claim under the wear and tear exception.  The homeowners sued the insurer for breach of contract.  The trial court granted summary judgment for the insurer based on the water damage exclusion, but did not rule on the wear and tear exclusion.

The District Court of Appeal reversed and remanded. The water damage exclusion refers to naturally-existing ground water from outside of the plumbing system, not a leak from within the plumbing system itself.   The trial court erred in granting summary judgment based on the water damage exclusion.  The case was remanded for the trial court to reconsider the wear and tear exclusion. 

[bookmark: _Toc47304646]Citizens Property Ins. Corp. v. Kings Creek South Condo, Inc., _____ So. 3d _____, 45 Fla. L. Weekly D 597 (Fla. 3rd DCA, March 18, 2020).
Citizens issued a named perils of wind and hail policy for Kings Creek’s condominium property which consisted of 15 buildings.  The roofs were installed three times, one on top of the other. Over three years after Hurricane Wilma hit, Kings Creek filed a claim for building damage.  Citizens denied the claim on the grounds that wind did not cause the loss.  Kings Creek sued Citizens for breach of contract.  The trial court granted a directed verdict on liability for Kings Creek.

The District Court of Appeal reversed and remanded for a new trial.  Under a named perils policy, Kings Creek had the burden of proving that the wind caused the damage to the buildings.  Citizens is not required to prove a policy exclusion where there is a named perils policy.  

[bookmark: _Toc47304647]Citizens Property Ins. Corp. v. Tio, _____ So. 3d _____, 45 Fla. L. Weekly D 641 (Fla. 3rd DCA, March 18, 2020).
Tio’s had a replacement cost policy with Citizens.  Tio submitted a claim for water damage caused by a collapsed drain line.  Citizens determined the damage was caused by constant water leakage over time and denied the claim.  Tio sued Citizens for breach of contract.  Citizens then conceded coverage.  The case proceeded to trial on damages only.  The trial court entered final judgment for Tio for $78,979.70.

The District Court of Appeal affirmed.  Section 627.7011(3), Fla. Stat. (2015) provides that when an insurer issues a replacement cost policy, the insurer is required initially to pay the insured at least the actual cash value of the covered loss and then is required to pay its insured for repairs as the insured incurs repair costs, known as the replacement cost value.

State Farm Florida Insurance Co. v. Sanders, On Motion for Rehearing, _____ So. 3d _____, 45 Fla. L. Weekly D 870 (Fla. 3rd DCA, April 15, 2020).
The insureds sued State Farm for failure to provide coverage for property damages caused by Hurricane Irma.  State Farm filed a Motion to Invoke Appraisal.  The insureds selected their public adjuster, with whom they had a contract assigning 10% of the recovered amount, as their appraiser.  The trial court issued an order permitting the insureds’ public adjuster to act as their “disinterested” appraiser.

On Motion for Rehearing, the District Court of Appeal denied the petition for writ of certiorari.  The trial court did not depart from the essential requirements of the law in effect in the district at the time the trial court rendered its order.  The appraiser may participate in the appraisal process so long as his or her financial interest is disclosed.  The court certified the following:

CAN A FIDUCIARY, SUCH AS A PUBLIC ADJUSTER OR APPRAISER WHO IS IN A CONTRACTUAL AGENT-PRINCIPAL RELATIONSHIP WITH THE INSUREDS AND WHO RECEIVES A CONTINGENCY FEE FROM THE APPRAISAL AWARD, BE A DISINTERESTED APPRAISER AS A MATTER OF LAW?

Avatar Property & Casualty Insurance Co. v. Castillo, _____ So. 3d _____, 45 Fla. L. Weekly D 966 (Fla. 4th DCA, April 22, 2020).
After a pipe leak caused water damage to their home, the insureds hired a handyman to repair the pipe and a water restoration company to dry out the home.  When the insureds submitted the claim, the insurer requested the insureds to produce the handyman and the water restoration company for examination under oath.  The insureds filed a declaratory action claiming they did not have to produce their handyman or restoration company employees because they were not their “agents” or “representatives.”  The trial court granted judgment for the insureds.

The District Court of Appeal affirmed.  Black’s Law Dictionary defines “agent” as someone who is authorized to act for or in place of another and defines “representative” as someone who stands for or acts on behalf of another.  The handyman and restoration company employees were not the agent or representative of the insureds under the policy.

Lexington Insurance Co. v. James, _____ So. 3d _____, 45 Fla. L. Weekly D 1128 (Fla. 1st DCA, May 8, 2020).
James was killed when she was rear-ended by a tractor-trailer operated by Pickett, who was working for Seatruck.  James’ personal representative sued Seatruck and others for the wrongful death of James.  Seatruck had an insurance coverage of $1 million through Great West and $1 million through Lexington Insurance Company.  The insurers paid $1,999, was paid, leaving $10 of available coverage.  Lexington moved to intervene in the case to distribute the remaining $10.  The trial court denied the motion.
The District Court of Appeal affirmed.  A party’s interest must be at issue in the case when the party seeks to intervene.  The party must have direct and immediate interest.  The issue of Lexington’s rights and duties under the policy was not before the court.  Lexington was attempting to cease its obligation to defend Seatruck.  

Hernandez v. Citizens Property Insurance Corp., _____ So. 3d _____, 45 Fla. L. Weekly D 1209 (Fla. 3rd DCA, May 20, 2020).
Hernandez filed a claim with Citizens for cracks to walls and flooring caused by off-site explosions.  Citizens denied the claim based on the earth-movement/settlement exclusion in the policy.  The trial court granted summary judgment for Citizens.

The District Court of Appeal affirmed.  The policy stated that there was no coverage for damage caused by earth movement “unless direct loss by explosion ensues.”  The earth movement did not cause explosion or fire damage to the property.  The damage was caused by an off-site explosion.  The damage to the house caused by off-site blasting was excluded by the earth-movement/settlement exclusion in the policy.


[bookmark: _Toc47304652]STATUTORY INTERPRETATION

State of Florida v. Poole, _____ So. 3d _____, 45 Fla. L. Weekly S 41 (Fla., January 23, 2020).
Poole was convicted of first-degree murder and sentenced to death.  The trial court then vacated the death sentence and ordered a new penalty phase finding that the sentence was imposed in violation of the United States and Florida Constitutions.  

The Florida Supreme Court reversed the trial court order vacating the death sentence.  “While this Court has consistently acknowledged the importance of stare decisis, it has been willing to correct its mistakes.”  The court said that the proper approach to stare decisis is: “in a case where we are bound by a higher legal authority-whether it be constitutional provision, a statute, or a decision of the Supreme Court- our job is to apply that law correctly to the case before us.  When we are convinced that a precedent clearly conflicts with the law we are sworn to uphold, precedent normally must yield.”
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Halifax Hospital Medical Center v. State of Florida, 278 So. 3d 545 (2019), 44 Fla. L. Weekly S 149 (Fla., April 18, 2019).
Halifax agreed to construct a hospital outside the geographic boundaries established by the special district’s enabling act.  Halifax sought validation of bonds that would be used to finance the construction of the hospital.  The trial court denied the complaint for bond validation, finding that Halifax lacked authority to operate the facility because it was outside Halifax’s geographical boundaries.

The Florida Supreme Court affirmed.  Neither Halifax’s enabling act nor the Interlocal Act gives Halifax the authority to operate a hospital outside of its geographic boundaries.  “[T]his court is not the proper forum for a policy decision as to whether Halifax or any other special district should be allowed to operate extraterritorially.”

Crapo v. Gainesville Area Chamber of Commerce, 274 So. 3d 453, 44 Fla. L. Weekly D 1161 (Fla. 1st DCA, May 2, 2019).
Prior to 2014, the Chamber of Commerce was granted an exemption from ad valorem taxation.  In 2014, after the Property Appraiser denied the exemption, the Chamber sued the Property Appraiser.  The trial court held that the Chamber was entitled to the exemption, finding activities of the Chamber serve a “charitable purpose.”

The District Court of Appeal affirmed.  The statute does not limit “charitable purposes” to providing relief to the needy.  A charitable purpose is an activity for which “public funds” could be legally allocated.  The Chamber performs a function the discontinuance of which could result in the legal allocation of public funds.  Property used for business and economic development of community is entitled to a tax exemption.  

The School District of Escambia County, Florida v. Santa Rosa Dunes Owners Ass’n., Inc., 274 So. 3d 492, 44 Fla. L. Weekly D 1392 (Fla. 1st DCA, May 30, 2019).
The Association sued the County Property Appraiser over a tax assessment of property underlying the Association’s condominium development, claiming it was exempt from ad valorem taxation.  The School District intervened claiming the tax exemption was unconstitutional.  The trial court found that the School District lacked standing and entered judgment for the Association.

The District Court of Appeal affirmed.  The public official standing doctrine bars the School District from challenging the constitutionality of Section 196.199(2)(b), Fla. Stat. (2016).  The public official standing doctrine prohibits ministerial officers from challenging legislative enactments.  Because the statute affects the official duties of the School District, the School District lacked standing to challenge the constitutionality of the statute.  

Crapo v. Academy for Five Element Acupuncture, On Rehearing En Banc, 278 So. 3d 113 (2019), 44 Fla. L. Weekly D 1728 (Fla. 1st DCA, July 8, 2019).
The Academy operated a not-for-profit school teaching acupuncture, health sciences and herbal studies in Broward County and received an educational tax exemption.  When the Academy moved to Gainesville, the Academy applied for the same exemption.  The Property Appraiser denied the exemption, finding that the Academy was not an “educational institution” under the tax code.  The Value Adjustment Board concluded that the Academy did qualify as an educational institution.  The Property Appraiser sued and the trial court ruled that the Academy qualified for the tax exemption.  A three-judge panel affirmed the trial court’s decision.

On Motion for Rehearing, the District Court of Appeal reversed.  The Academy was not entitled to a tax exemption because the Academy was not credentialed by and did not offer classes or courses as required for credentialing by either the State Department of Education of Florida, the Southern Association of Colleges and Schools or the Florida Counsel of Independent Schools as required by Section 196.012(5), Fla. Stat.  The evidence only showed that the Academy’s classes and courses satisfied licensing requirements of the Florida Commission for Independent Schools.  The Academy’s programs did not satisfy the Department’s certification requirements under Section 196.012(5) merely because the programs satisfied the Commission’s licensing requirements.

Baldwin v. Henriquez, 279 So. 3d 328, 44 Fla. L. Weekly D 2311 (Fla. 2nd DCA, September 13, 2019).
The Baldwins demolished a house in November 2013 and began construction of a new home.  Because the home was not completed by December 2015, The Baldwins pitched a tent on the property on December 26, 2014 and spent the night on the subject property.  The Baldwins moved into the house on June 11, 2015 and the final Certificate of Occupancy was issued on January 8, 2016.  The Baldwins applied for homestead for the new property for the tax year 2015.  After they were denied the homestead exemption by the Property Appraiser, the Baldwins sued for a declaration that they were entitled to the homestead exemption.  The trial court granted final summary judgment for the Property Appraiser.

The District Court of Appeal affirmed.  The Baldwin’s did not maintain the subject property as their permanent residence on January 1, 2015; thus, they are not entitled to a homestead exemption for 2015.  The plain and ordinary language of the constitution “leads us to the inescapable conclusion that a taxpayer cannot ‘maintain’ or ‘continue in possession of his other ‘residence’ until the property that he or she is ‘maintaining’ actually constitutes the taxpayer’s ‘residence’.”  The Baldwins must physically live in the dwelling for the home to be their “permanent residence.”

[bookmark: _Toc47304660]Fitts v. Furst, 283 So. 3d 833, 44 Fla. L. Weekly D 2314 (Fla. 2nd DCA, September 13, 2019).
The Property Appraiser became aware that the Fitts were receiving a tax exemption on an Ohio home they owned at the same time that they received the homestead exemption on their Florida home.  They were permanent residents of Florida and did not intend for their home in Ohio to be their permanent residence.  After the Property Appraiser filed a notice of intent to lien, the Fitts sued the Property Appraiser.  The trial court granted final summary judgment for the Property Appraiser.  

The District Court of Appeal affirmed.  Section 196.161(1)(b), Fla. Stat. (2016) provides that a person who is receiving a tax exemption in another state where permanent residency is required is not entitled to the homestead exemption provided by Florida.  The Legislature did not intend to limit the application of Section 196.161(1)(b) to only those persons who are not permanent residents of Florida.

[bookmark: _Toc47304661]VMOB, LLC v. Department of Revenue, 292 So. 3d 23, 45 Fla. L. Weekly D 379(Fla. 2nd DCA, February 19, 2020).
The Department of Revenue issued a notice of personal liability assessment against Bartlett for VMOB’s lack of payment for sales and use tax in the amount of $40,530.02 resulting in a penalty for which Bartlett was personally liable of $81,060.04.  VMOB paid $31,779.06.  The Department adopted the Administrative Law Judge’s imposition of a $81,060.04 personal liability assessment against Bartlett. 
The District Court of Appeal reversed the final order as to the personal liability assessment because the amount sustained exceeded the amount allowable under Florida law.  Section 213.29, Fla. Stat. (2015) provides that any person who fails to collect and pay over sales tax shall be liable for a penalty equal to twice the total amount of the evaded tax.  The penalty imposed should be reduced to reflect the amount of tax which was eventually paid.  

Gannon v. Airbnb, Inc., _____ So. 3d _____, 45 Fla. L. Weekly D 690 (Fla. 4th DCA, March 25, 2020).
The County Tax Collector sued Airbnb and others seeking a declaratory judgment that the companies were required to register as dealers and collect and remit the Tourist Development Tax.  The trial court entered summary judgment for the companies, concluding that the owners were responsible to collect and pay the tax because “dealers are limited to those engaged in the business of renting, not the business of servicing those in the business of renting.”

The District Court of Appeal affirmed.  Similar to online travel companies, the companies here do not own, possess, or have a leasehold interest to convey in any of the properties listed on their online platforms.  The companies are conduits through which customers can compare properties and rates and book a reservation.  The companies are not in the business of renting or leasing and thus are not subject to taxation under Section 125.0104, Fla. Stat. (2014).  Section 125.0104 provides that counties can impose a “bed tax” on “every person who rents, leases, or lets for consideration any living quarters or accommodations…for a term of 6 months or less.”


[bookmark: _Toc47304663]TITLE ISSUES

Lehmann v. Cocoanut Bayou Ass’n, Inc., 269 So. 3d 599, 44 Fla. L. Weekly D 901 (Fla. 2nd DCA, April 5, 2019).
In a “mess” involving a dispute over who owned a narrow strip of land, the trial court divided the parcel into three parts, and awarding title to the Lehmanns for two of the parts and with the Association for one of the parts.  

The District Court of Appeal reversed the part of the judgment awarding title to the Association and remanded to enter a judgment awarding title to all of the disputed parcel to the Lehmanns.  When property owners retain title to an area subject to a public use easement as a street, title to the land up to the centerline of the street is conveyed by any conveyance of the land abutting the street unless title is expressly reserved by the grantor.  The Lehmanns owned the third part of the parcel because they or their predecessors in title owned the property extending to the centerlines of the roads that used to be there, either because they always had title to that property by virtue of having had title to the lots abutting those roads or because they had a reversionary interest in the land underneath the roads that vested when the roads were vacated by the County.

[bookmark: _Toc47304665]Morris v. Winbar LLC, 273 So. 3d 176, 44 Fla. L. Weekly D 919 (Fla. 1st DCA, April 9, 2019).
For over 40 years, Morris and her customers used an alley to park behind her hair salon.  When Winbar acquired the alley it installed bollards across the entrance to the alley blocking access.  Morris sued for a prescriptive easement across the alley.  The trial court entered judgment for Morris.  Winbar removed the bollards but installed an electric gate.  Morris then moved to enforce the final judgment.  The trial court denied the motion ruling that because the appellate court affirmed the judgment, it was the law of the case.

The District Court of Appeal reversed and remanded for the trial court to determine whether the easement was appurtenant or in gross.  If in gross, then it only applied to Morris and not to her customers.  An appurtenant easement is a permanent easement running with the land and passes as an incident to the land. 

Broz v. Reece, 272 So. 3d 512 44 Fla. L. Weekly D 934 (Fla. 3rd DCA, April 10, 2019).
Broz purchased one-half of a duplex in 2005.  The survey erroneously switched the street address and legal description for the other half of the duplex.  Broz was served in January 2007 with a mortgage foreclosure that was intended to encumber the other half of the duplex.  Broz sued the surveyor in July 2011.  The trial court dismissed the complaint.

The District Court of Appeal affirmed.  The four-year statute of limitations for negligence claims barred the action against the surveyor.  Further amendments to the complaint would not change the fatal flaw where the plaintiff acknowledged that the misdirected foreclosure led her to the discovery of the survey mishap. 

Vitelli v. Hagger, 268 So. 3d 246, 44 Fla. L. Weekly D 966 (Fla. 5th DCA, April 12, 2019).
The Haggers filed a complaint to declare a statutory way of necessity over neighboring property, arguing that their property was shut off or hemmed in by the property of others. The trial court granted final summary judgment granting the Haggers a statutory way of necessity over the defendants’ property.

The District Court of Appeal reversed and remanded.  The complaint did not articulate the planned use for the parcel; did not describe how the parcel was “hemmed in;” and the plaintiffs did not offer evidence to substantiate the claim that the closest practical route was over defendants’ property.

Levy v. Levy, 268 So. 3d 811, 44 Fla. L. Weekly D 983 (Fla. 4th DCA, April 17, 2019).
The wife petitioned for non-dissolution alimony alleging the husband was ill and would be placed in a nursing home.  A marital property settlement agreement providing the husband agreed to pay the wife monthly alimony was signed by the husband’s agent as power of attorney.  The trial court denied the petition because of the husband’s potential incapacity.

The District Court of Appeal reversed and remanded.  The husband’s potential incapacity did not legally preclude the court from awarding uncontested alimony where the durable power of attorney authorized the agent to act on the husband’s behalf.  

Turkell-White v. Wells Fargo Bank, 273 So. 3d 1021, 44 Fla. L. Weekly D 1422 (Fla. 4th DCA, June 5, 2019).
In 2017, the Bank filed a complaint to foreclose a mortgage and note executed by Barbara Turkell-White.  Turkell-White died in 2015.   At the time that the foreclosure was filed, Turkell-White’s two daughters owned the property.  Pat White argued that the bank lacked standing and failed to join an indispensable party because a Trust owned the property.  The trial court granted final judgment of foreclosure for the Bank.

The District Court of Appeal dismissed the appeal as to Turkell-White and affirmed as to Pat White.  Turkell-White’s Estate was not a named party to the foreclosure action; thus, it does not have standing to appeal the judgment.  As to Pat White, he did not introduce any evidence that a Trust owned the property.  The only evidence was White’s own testimony that the property was placed in a Trust, but he could not even name the Trust.  

Mullins v.  Mullins, 274_So. 3d 513, 44 Fla. L. Weekly D 1443  (Fla. 5th DCA, June 7, 2019).
Sarah Jane Mullins died, leaving a will which gave her sons Robert and Kenneth a life estate and provided her daughter Carla with a remainder interest.  The probate court entered an order determining the homestead was devised in equal shares to the three children.  Kenneth and Carla filed a petition to partition the property.  The trial court, relying on the homestead order, ordered the property be partitioned and sold.

The District Court of Appeal reversed and remanded.  The homestead order did not create any new rights, but rather explained or clarified the rights that already existed by operation of law.  Additionally, the homestead order does not constitute a title transaction extinguishing life estates within Section 712.01(3), Fla. Stat. (2011).   Even if it did, an exception to the marketable title statute is when a person is in possession of the lands.  “[M]arketable record title shall not affect or extinguish the…[r]ights of any person in possession of the lands, so long as such person is in such possession.”

[bookmark: _Toc47304671]Atkins North America, Inc. v. Tallahassee MH Parks, LLC, 277 So. 3d 1156, 44 Fla. L. Weekly D 2217 (Fla. 1st DCA, August 29, 2019).
In 2005, Tallahassee Real Estate Holdings (TREH) obtained three loans from Farmers & Merchants Bank to buy three mobile home parks.  In 2009, Atkins recorded a money judgment against TREH for serviced provided.   In 2015, the Bank assigned the notes and mortgages to Tallahassee MH Parks (TMHP).  In 2016, TMHP filed a foreclosure action and included a reformation count to add Lot 45.  Atkins answer, denying his lien was inferior.  The trial court granted reformation and granted final judgment for TMHP.

The District Court of Appeal reversed the part of the judgment granting reformation of the mortgage.  Reformation cannot prejudice a person that acquired legal rights before the reformation occurs.  Atkins recorded its money judgment in 2009, thus he stands in the place of a purchaser in good faith regarding the later reformed mortgage.  

[bookmark: _Toc47304672]Batterbee v. Roderick, 278 So. 3d 882, 44 Fla. L. Weekly D 2237 (Fla. 2nd DCA, August 30, 2019).
In 1993, Wylma Hinkley transferred her mobile home to the Wylma L. Hinkley Trust.  In 2008, Wylma asked her son Scott Hinkley to move into the home. In 2009, Wylma executed a quitclaim deed to Scott, but neglected to execute the deed as the trustee of the trust.  Wylma died in 2011.  Scott and his wife Suzann lived on the property and paid all taxes.   The successor trustee recorded a corrective quit claim deed conveying the property back to the Trust in 2015.  In 2016, Scott and Suzann divorced and the property was awarded to Suzann.  When Suzann died, her property passed to her brothers, Michael and Dennis Batterbee. Dennis conveyed his interest to Michael.  Michael Batterbee sued the Trust to quiet title based on adverse possession.  The trial court rejected the claim, finding that Scott Hinkley did not possess the property in a hostile manner for seven years.

The District Court of Appeal reversed and remanded to enter judgment in favor of Michael Batterbee, quieting title in him.  Scott’s hostile occupation began in 2009 when the deed was recorded.  It was unnecessary for the successor trustee to know of or suspect Scott’s claim of ownership in order for his possession to be adverse and hostile.  Scott had no duty to notify Wylma or the successor trustee that he and Suzann were possessing the property as exclusive owners.  Their exclusive, open and notorious use of the property satisfied the definition of hostility.  

Oliva v. Florida Wildlife Federation, 281 So. 3d 531, 44 Fla. L. Weekly D 2268 (Fla. 1st DCA, September 9, 2019).
In 2014, Florida voters approved a ballot measure amending Section 28 of the Florida Constitution to add a Land Acquisition Trust Fund.  In 2015, the Florida Wildlife Federation and others filed a lawsuit alleging that certain appropriations were unconstitutional. The trial court granted summary judgment for the plaintiffs, holding that the Legislature had not complied with Section 28.  The court found that funds in the Trust Fund can only be expended for the acquisition of conservation lands and the improvement, management, restoration and enhancement of public access of those lands purchased after the effective date of the amendment in 2015.

The District Court of Appeal reversed and remanded.  Trust Fund revenue is not restricted to use on land purchased by the State after 2015.  Because the text specifically authorizes refinancing suggests that the property for which the State already owns title is within the purview of permissible Trust Fund activities.  There is no explicit limitation that restoration activities must be on State owned lands where the text indicates that restoration can occur on “working farms and ranches” not owned by the State.

Williams v. River Bend of Cocoa Beach, 281 So. 3d 546, 44 Fla. L. Weekly D 2377 (Fla. 5th DCA, September 20, 2019).
Williams moved into a single family home before the construction of a condominium adjacent to her lot.  Williams sued the Association and developer alleging that a boundary wall encroached onto her property; the developer altered the elevation of its land causing excessive waterflow onto her property; and, the Association drained water from its swimming pool and diverted that water onto her property.  The trial court found that the Association’s surveyor correctly determined the physical property line and ordered that the legal description of the shared boundary line be rewritten to include a description of the Association surveyor’s metes and bounds description and monuments.  The trial court found that the encroachment was de minimis and ruled Williams was not entitled to damages.  

The District Court of Appeal remanded for the trial court to enter an amended judgment that deletes the changes to the legal description of the shared boundary line.  Because there was never any dispute about the legal descriptions, the trial court erred in rewriting the legal description of the properties.  An original boundary line cannot be disregarded or altered.  

[bookmark: _Toc47304675]Dana v. Eilers, 279 So. 3d 825, 44 Fla. L. Weekly D 2383 (Fla. 2nd DCA, September 20, 2019).
The Danas own the western five acres and the Eilers own the eastern five acres, with a twenty food wide private driveway along the parcels’ shared boundary.  Since 1938, the parties used the private driveway to access their properties.  In 2014, the Danas filed a declaratory action to prevent the Eilers from using the portion of the driveway on the Danas’ property boundary.  The Eilers counterclaimed for a prescriptive easement.  The trial court denied the Danas’ complaint for declaratory judgment and granted a reciprocal prescriptive easement to both the Eilers and the Danas, each for the ten-foot wide strip of driveway running along the others’ property.

The District Court of Appeal reversed and remanded.  Although the disputed property was used as a common driveway for over 60 years, such continuous and long-term use must also be either exclusive or inconsistent with the owner’s use and enjoyment to the land.  The evidence shows the use of the property was permissive.  To establish a prescriptive easement, claimants must prove:  (1) actual, continuous and uninterrupted use for 20 years; (2) use has been with actual knowledge of the owner; (3) use related to a certain limited and defined area of land; and, (4) the use has been adverse to the lawful owner.

Fernandez v. Marrero, 282 So. 3d 928, 44 Fla. L. Weekly D 2422 (Fla. 3rd DCA, September 25, 2019).
Fernandez and Marrero purchased a house as joint tenants with right of survivorship.  Fernandez paid all the down payment and closing costs, all mortgage payments and costs of repairs.   One year later, the parties ended their relationship.  Marrero moved out and sued to partition the property.  The trial court found that Fernandez was not entitled to any credits for the down payment, closing costs or pre-closing repairs but that he was entitled to reimbursement for post-closing expenditures.

The District Court of Appeal affirmed.  Co-tenants have a mutual obligation to pay charges upon the co-owned property, including mortgage payments, insurance, taxes and repairs.  Fernandez was not entitled to reimbursement of maintenance and improvements prior to closing, which are presumed to be a gift to Marrero. 

1601 Bay LLC v. Wilmington Savings Fund Society, 282 So. 3d 1027, 44 Fla. L. Weekly D 2800 (Fla. 3rd DCA, November 20, 2019).
Coakley was the high bidder at a foreclosure sale in 2014 and obtained a certificate of title.  He quitclaimed the property to 1601 Bay LLC.  Unbeknown to Coakley, the recorded satisfaction of an earlier 2007 mortgage was fraudulent.  Wilmington Savings filed to foreclose the 2007 mortgage.  The trial court granted summary judgment for the successor to the 2007 mortgage.

The District Court of Appeal affirmed.  The recording of a void or forged instrument cannot create legal title or protect people who claim under it.  The owner of the property was never in privity with Wilmington Savings and thus Wilmington Savings did not owe them a special duty of investigation or warning.  

Walters v. Agency for Health Care Administration, On Motion for Rehearing, Rehearing En Banc and Certification, 288 So. 3d 1215, 44 Fla. L. Weekly D 2898 (Fla. 3rd DCA, December 4, 2019).
Following her mother’s death, Walters petitioned the probate court for summary administration of her mother’s estate, the sole asset being a cooperative unit.  Walters claimed the property was her mother’s homestead.  The Agency for Health Care Administration filed a claim for $81,276.76.  The trial court denied the petition to declare the cooperative stock homestead property. 

The District Court of Appeal affirmed.  Decedent’s cooperative apartment is not considered homestead property for the purposes of devise and descent because it does not constitute “an interest in realty.”  The Court certified the following as a question of great public importance:

DOES THE FLORIDA SUPREME COURT’S DECISION IN IN RE ESTATE OF WARTELS V. WARTELS, 357 So. 2d 708(Fla. 1978), HAVE CONTINUING VITALITY IN LIGHT OF THE ADOPTION BY THE FLORIDA LEGISLATURE OF THE COOPERATIVE ACT, CHAPTER 76-222, LAWS OF FLORIDA?

[bookmark: _Toc47304679]City of Miami Gardens v. US Bank National Association, _____ So. 3d ______, 45 Fla. L. Weekly D 257 (Fla. 3rd DCA, February 5, 2020).
The purchaser of a property at a tax deed sale filed a quiet title action.  The City claimed excess proceeds based upon six code enforcement orders it filed in the public records.  The former owner and the mortgagee also claimed the proceeds.  The trial court ruled that the orders recorded by the City did not constitute proper liens because they did not contain the words “certified copies” and ordered that the proceeds be disbursed to the mortgagee.

The District Court of Appeal reversed and remanded.  A certified copy of an order imposing a fine may be recorded in the public records and shall constitute a lien against the property.  The City’s electronically filed code enforcement orders constituted “certified copies.” The orders bear the signature of the City’s special master who entered the orders, a notarization of his signature, the seal of the city and the signature of the Clerk of the City.  

[bookmark: _Toc47304680]Martinez-Noda v. Pascual, _____ So. 3d _____, 45 Fla. L. Weekly D 751 (Fla. 3rd DCA, April 1, 2020). 
The former husband and former wife held title as tenants by the entireties during their marriage.  Following the divorce, the former wife was required to transfer her interest in the property to the former husband after he satisfied the promissory notes.  The former husband filed bankruptcy and was discharged from the promissory notes.  The former wife filed to partition the property.  The trial court granted the partition, ordering that the proceeds of the sale be first used to satisfy the mortgage and then split 50/50.  

The District Court of Appeal affirmed the judgment, except for remanding for a determination of the amount of the sale proceeds due to each spouse.  Tenants in common each bear equal responsibility in making all necessary payments for taxes, mortgage, insurance and maintenance. The former husband argued that he alone paid the taxes and mortgage for almost ten years and was due a credit for these amounts.

[bookmark: _Toc47304681]Anderson v. Letosky, _____ So. 3d _____, 45 Fla. L. Weekly D 1266 (Fla. 2nd DCA, May 27, 2020).
Richard Anderson petitioned the probate court to determine whether the residence his father owned at the time of his death was homestead.  Letosky, a judgment creditor of the decedent, filed a claim in the probate court.  At the time his death, the decedent rented three of the four bedrooms to tenants.  The probate court found that seventy-five percent of the property was not homestead at the time of his death and thus, subject to creditors’ claims.

The District Court of Appeal reversed and remanded.  Florida’s homestead exemption protects the single-family residence from judgment creditors so that the homestead property passes from the decedent to his heirs undivided.  A single-family home that constitutes homestead is not subject to division.  The renting of three bedrooms did not eliminate the owner’s claim to the homestead exemption for the entire property.

Deutsche Bank National Trust Company v. Cope, _____ So. 3d _____, 45 Fla. L. Weekly D 1285 (Fla. 2nd DCA, May 29, 2020).
In 2005, three lots were conveyed to the homeowner.  Two of the lots were referred to by Lot number but the third lot, Lot 1, was referred to by its parcel ID number and address instead of by the lot number.  The same day, the homeowner obtained a mortgage for all three parcels.  The mortgage likewise referred to Lot 1 by its ID number and address.  In 2015, Lot 1 was conveyed to the Copes.  MERS then recorded a second mortgage on the property.  In 2017, the Bank filed a foreclosure action as to Lot 1.  The trial court granted summary judgment for the defendants, finding that mortgage did not sufficiently describe the mortgage because the term “Lot 1” was omitted.

The District Court of Appeal reversed and remanded.  A description is sufficient if a surveyor could locate the land.  A street address is generally sufficient to describe a parcel of land.  


[bookmark: _Toc47304683]TORTS

Carnahan v. Norvell, 270 So. 3d 414, 44 Fla. L. Weekly D 1058 (Fla. 4th DCA, April 24, 2019).
Carnahan was driving on an unlit road at 4:45 a.m. when he collided with a cow on the road.  The gate that enclosed the cows’ pasture was found open.  Carnahan sued the cows’ owner under the Warren Act which provides liability for injuries due to livestock that come on public roads due to their owner’s negligence. The trial court barred introduction of evidence as to prior cases where the owner’s livestock escaped their confinement.  The jury found that the defendant was not liable.

The District Court of Appeal affirmed.  The only other evidence of livestock escape was not similar incident evidence that would be probative and admissible.  The other case involved a fence where this case involved a gate.  Moreover, the other case occurred on a different pasture and the cows escaped onto a different road and the breakout was caused by the acts of third parties, not the defendant.  

Florez v. Broward Sheriff’s Office, 270 So. 3d 417, 44 Fla. L. Weekly D 1069 (Fla. 4th DCA, April 24, 2019).
Florez sued the Broward Sheriff’s Office for negligence and false arrest after he was arrested and detained for ten days based on a previously executed warrant.  Florez alleged the BSO erroneously entered the executed warrant as active in its system.  The trial court dismissed the complaint, finding that BSO did not owe a duty to ensure that the warrant was properly recorded in its system.

The District Court of Appeal reversed the dismissal of the false arrest claim but affirmed the dismissal of the negligence claim.  The government does not owe individual citizens a common law duty to convey accurate information or maintain accurate records; thus, the government’s failure to maintain accurate records cannot form the basis of a negligence lawsuit.

Kieffer v. Atheists of Florida, Inc., 269 So. 3d 656, 44 Fla. L. Weekly D 1129 (Fla. 2nd DCA, May 1, 2019).
Atheists of Florida sued Kieffer for conversion.  Kieffer sued Atheists alleging defamation.  The statements involved two donations totaling $5,045 which Kieffer deposited into a newly created Atheists account and a check for $18,000 made out to attorney John McKnight.  The trial court found material issues of fact remained as to whether Kieffer had authority to write the check to the attorney but granted summary judgment for the Atheists on the conversion of $5,045.  The trial court also granted summary judgment for Atheists on the defamation claim.

The District Court of Appeal reversed and remanded.  Atheists failed to establish that the challenged statements are not reasonably susceptible of a defamatory meaning.  “While Appellees point out that misappropriation may in some circumstances also be considered conversion, this overlap merely highlights the ambiguity of the communication, requiring that it be resolved by a trier of fact and not on summary judgment.” Conversion is not necessarily the same this as a finding of misappropriation. Conversion does not require wrongful intent.

Stone v. McMillian, 270 So. 3d 510, 44 Fla. L. Weekly D 1171 (Fla. 1st DCA, May 2, 2019).
In December 2016 Stone put a letter in McMillian’s mailbox warning her not to “pull another stunt like [she] did today” after McMillian allegedly drove her car at Stone while Stone was walking his dog. McMillian sought but failed to get an injunction against Stone for stalking.  Two months later McMillian sought another injunction for stalking alleging that Stone walked past her house too often and putting his dog poop bag in her garbage can.  The trial court granted a one year injunction.  

The District Court of Appeal reversed the final injunction for protection against stalking.  The evidence is insufficient to show that Stone maliciously engaged in a course of conduct that would cause a reasonable person substantial emotional distress.  

Tallahassee Memorial Healthcare, Inc. v. Dukes, 272 So. 3d 824, 44 Fla. L. Weekly D 1306 (Fla. 1st DCA, May 16, 2019).
Dukes worked for TMH as a patient care assistant until she resigned in lieu of termination.  Dukes sued TMH for whistleblower retaliation and defamation alleging her supervisor told co-workers Duke was terminated for stealing.  Dukes moved to amend to add a punitive damages claim.  The trial court granted the motion to amend.

The District Court of Appeal quashed the order granting the motion to amend to add the punitive damages claim.  A defendant has a right not to be subject to a punitive damages claim where there is no reasonable basis for recovery.  There was no evidence that corporate management knowingly condoned, ratified or consented to the alleged misconduct of the supervisor.  Section 768.72(3), Fla. Stat. provides that if a plaintiff wants to add a punitive damages claim against a corporate entity based on an employee’s conduct, a reasonable showing must be made that: (a) The employer, principal, corporation, or other legal entity actively and knowingly participated in such conduct; (b) The officers, directors, or managers of the employer, principal, corporation, or other legal entity knowingly condoned, ratified, or consented to such conduct; or (c) The employer, principal, corporation, or other legal entity engaged in conduct that constituted gross negligence and that contributed to the loss, damages, or injury suffered by the claimant. 

Falsetto v. Liss, 275_So. 3d 693, 44 Fla. L. Weekly D 1340 (Fla. 3rd DCA, May 22, 2019).
Falsetto and Liss owned three valet parking businesses.  Liss sued Falsetto after a falling out and the parties entered into a settlement agreement which released the parties “from any and all disputes, claims, causes of action,…whether past or present, known or unknown, filed or unfiled at present with any federal, state, or municipal court….from the beginning of the world to the Effective Date of this Agreement.”  In 2016, Liss sued Falsetto for breach of the Agreement.  Liss counterclaimed alleging Falsetto perpetrated a fraud and stole money from Paradise Parking.  Liss moved for summary judgment on the counterclaim, arguing it was barred by the settlement agreement’s general release.  The trial court found that the settlement agreement released the claims of fraud because the alleged fraud occurred before the settlement agreement was signed and granted partial summary judgment for Liss.

The District Court of Appeal reversed and remanded.  The release does not bar unaccrued or future claims.  The settlement agreement only released the parties from “known or unknown” claims.  There is a genuine issue of material fact as to whether the Falsetto knew or should have known about the alleged fraud at the time that the settlement agreement was signed.  

Hoch v. Loren, 273_So. 3d 56, 44 Fla. L. Weekly D 1493 (Fla. 4th DCA, June 12, 2019).
A condominium association retained a law firm to deal with a unit owner who was unhappy about board decisions.  The law firm sent the unit owner a cease and desist letter with a copy to the association.  The unit owner sued the law firm for defamation.  The trial court dismissed the case, ruling that the complaint failed to allege publication to a third party.

The District Court of Appeal affirmed.  An attorney’s cease and desist letter to an opposing party is not “published” when the attorney sends a copy of the letter to his client.  Defamation is defined as “the unprivileged publication of false statements which naturally and proximately result in injury to another.”  The defamatory material must be communicated to a third party.  There is no publication either when: a corporation is sued for defamation and the statement was made by one managerial employee of the corporation to another; a defamatory statement about a plaintiff corporation is made to a managerial employee of the corporation; and, a defamatory statement is made to the plaintiff’s attorney. 

Jerrels v. Jerrels, 276 So. 3d 362, 44 Fla. L. Weekly D 1514 (Fla. 2nd DCA, June 12, 2019).
Jasper Jerrels was flying his own plane in which his 17 year old son, Dylan and Jasper’s girlfriend were passengers when the plane crashed, killing all three people.  Dylan’s Estate filed a claim for wrongful death.  The trial court limited the wrongful death claim to the amount of Jasper’s insurance coverage.

The District Court of Appeal reversed and remanded.  Generally, parents are barred from tort claims brought by their children.  However, parental immunity cannot bar a wrongful death claim where the parties are no longer alive.  The policy reasons behind the immunity dissolved and there was no need to cap the damages where both parties are deceased and there is no need to maintain domestic harmony.

Leon v. Pena, 274 So. 3d 410, 44 Fla. L. Weekly D 1492 (Fla. 4th DCA, June 12, 2019).
For ten years, Pena walked on a broken sidewalk without incident until one day when she fell.  Leon sued her landlord for injuries alleging failure to warn and failure to maintain the premises.  Leon testified that she first noticed the crack when she moved into the unit.  The trial court entered summary judgment for the landlord.

The District Court of Appeal affirmed the judgment as to the landlord’s duty to warn but reversed as to the landlord’s failure to maintain.  A landlord owns owes both the duty to maintain the premises in a reasonably safe condition and the duty to warn of dangerous conditions.   An owner is not liable for injuries caused by a dangerous condition when the condition is known or obvious to the injured party.  The obvious danger doctrine may discharge the duty to warn but it does not automatically discharge the duty to maintain the premises.  

Mazur v. Baraya, 275 So. 3d 812, 44 Fla. L. Weekly D 1795 (Fla. 2nd DCA, July 10, 2019).
Baraya filed a defamation action against Mazur and others alleging he was falsely portrayed as a money launderer in Mazur’s nonfiction book, The Infiltrator, and the movie based on the book.  The defendants moved to dismiss arguing that Baraya failed to provide presuit notice as required by Section 770.01, Fla. Stat. (2018).  The trial court denied the motions.

The District Court of Appeal denied the petitions for writ of certiorari.  Section 770.01 applies only to the news media, i.e., the press.  The defendants, who are nonmedia defendants, were not entitled to presuit notice pursuant to the statute.  	

Krueger v. Quest Diagnostics, Inc., 280 So. 3d 518, 44 Fla. L. Weekly D 2318 (Fla. 2nd DCA, September 13, 2019).
Krueger, who is elderly and disabled, was injured when he fell near a curb in a strip mall parking lot.  Krueger sued the owner of the mall and property manager alleging they negligently maintained the parking lot by not providing a curb “cut” that would have allowed handicapped people direct access to the handicapped parking spaces.  The trial court disallowed Krueger’s witness who would have testified that the parking lot did not comply with the Florida Accessibility Code and granted judgment for the defendants.

The District Court of Appeal reversed and remanded.  A jury in a premises liability case may consider building code provisions in determining whether a defendant complied with a common law duty of care.  

Philip Morris USA Inc. v. Gentile, 281 So. 3d 493, 44 Fla. L Weekly D 2366 (Fla. 4th DCA, September 18, 2019).
Gentile filed a wrongful death action against Philip Morris after his wife died in 2014 from lung cancer.  Gentile alleged claims of strict liability, negligence and fraud.  Mrs. Gentile smoked mostly Virginia Slims, Lights and Ultra-Lights.   The jury returned a verdict for the plaintiff and awarded $7.1 million in compensatory damages.

The District Court of Appeal reversed and remanded for a directed verdict for Philip Morris on the fraud based claims and for a new trial on the remaining strict liability and negligence claims.  Plaintiff failed to prove Philip Morris made a fraudulent statement o omission about the safety of its light or low tar cigarettes after May 12, 2003. A party cannot recover in fraud for alleged misrepresentations that have been expressly disclaimed or contradicted in a later disclosure.  Philip Morris expressly disclaimed any misrepresentation that light or low tar cigarettes were safe or less addictive that its full-flavored cigarettes prior to the repose period. 

Contardi v. Fun Town, LLC, 280 So. 3d 1114, 44 Fla. L. Weekly D 2431 (Fla. 5th DCA, September 27, 2019).
A minor stepped off a roller-skating rink and one of her skates got caught on the lip between the skating rink floor and the floor of the building, causing her to fall and break her leg.  The minor’s mother filed a lawsuit against Fun Town, the operator of the rink alleging it created a hazardous and dangerous condition in having “an improper and unmarked change in elevation” between the rink and the floor of the building.  The trial court granted summary judgment for Fun Town.

The District Court of Appeal affirmed.  Uneven floor levels in public spaces do not constitute latent, hidden and dangerous conditions.  Dim lighting does not transform an obvious change in floor elevation into a latent danger.  Fun Town did not have a duty to warn the minor of the difference in the levels between the rink and the building floor.  

Florida Power & Light v. Dominguez, _____ So. 3d _____, 44 Fla. L. Weekly D 2619 (Fla. 2nd DCA, October 25, 2019).
Justin Dominguez, a 15-year old boy, was climbing on a stalk of bamboo in his neighbor’s yard when the stalk bent into a power line, killing him.  The boy’s mother filed a wrongful death action against FPL, alleging it was negligent in failing to remove the bamboo.  The plaintiff sought punitive damages, arguing that FPL prioritized cutting costs and corporate greed over safety.  She claimed punitive liability attached through the behavior of the head of vegetation management for the region.  The jury awarded $15 million in noneconomic damages and $15 million in punitive damages.

The District Court of Appeal affirmed the noneconomic damages but reversed the award of punitive damages.  To establish direct punitive liability, you must show willful and malicious action by a managing agent of the corporation.  The head of vegetation was not a managing agent of the corporation where he was midlevel employee like a bank vice president or a hotel manager.  FPL cannot be held liable where the head of vegetation was not a managing agent.  

Farach v. Rivero, _____ So. 3d _____, 44 Fla. L. Weekly D 2626 (Fla. 3rd DCA, October 30, 2019).
After Rivero was arrested for trafficking in controlled substances, someone posted a derogatory blog about him.  Two months later, Rivero obtained an order sealing his criminal record.  Rivero then sued Farach and his lawyer for defamation.  The defendants moved to unseal the arrest record, arguing the record was necessary to their defense of the “truth.”  The trial court denied the motion.

The District Court of Appeal denied the petition for review, finding the defendants failed to demonstrate material injury, irreparable on appeal.  Although the circumstances of the arrest and the witnesses may be relevant and discoverable, the defendants failed to show “the unavailability or lack of other means of obtaining the information sought.”  

Florida Power & Light Co. v. Rehabilitation Center at Hollywood Hills, LLC, 285 So. 3d 335, 44 Fla. L. Weekly D 2958 (Fla. 4th DCA, December 11, 2019).
A resident of a nursing home who was injured following the loss of power from Hurricane Irma sued Florida Power & Light. FP&L moved to dismiss, arguing it was immune from lawsuit under its tariff that provides FP&L “shall not be liable for any act or omission caused directly or indirectly by … acts of Good or other causes beyond its control.”  The trial court denied the motion to dismiss.

The District Court of Appeal dismissed the petition for certiorari.  The petition failed to establish irreparable harm necessary.  The denial of a motion to dismiss raising an alleged immunity from suit is not subject to review by certiorari where the claim of immunity turns on disputed facts.

Poole v. DeFranko, 290 So. 3d 552, 44 Fla. L. Weekly D 2997 (Fla. 3rd DCA, December 18, 2019).
DeFranko obtained a jury verdict in a medical malpractice case against Dr. Poole in the amount of $450,000.  Dr. Poole moved to reduce the award to comply with Sections 766.207 and 766.209, Fla. Stat. (2018) for noneconomic damages.  The trial court denied the motion, finding Sections 766.207 and 766.209 unconstitutional as violating equal protection clause of the Florida Constitution.

The District Court of Appeal reversed and remanded.  The limitations are within a voluntary arbitration remedy that was not considered by the Florida Supreme Court in Estate of McCall v. United States or North Broward Hospital District v. Kalitan.  The trial court erred in not reducing the award of noneconomic damages to the maximum amounts allowed by these provisions,

Kamal-Hashmat v. Loews Miami Beach Hotel Operating Co., Inc., _____ So. 3d _____, 44 Fla. L. Weekly D 3005 (Fla. 3rd DCA, December 18, 2019).
Kamal Hashmat drowned in a hotel swimming pool.  Kashmat’s wife filed wrongful death action against the hotel arguing the hotel had a legal duty to hire lifeguards to supervise the swimming pool.  The trial court granted partial summary judgment for the hotel, finding that the hotel had no legal duty to have lifeguards supervise the pool.  The jury found that the hotel did not fail to properly maintain the pool.

The District Court of Appeal affirmed.  Florida law does not impose a legal duty on the owner of a private hotel swimming pool to provide a lifeguard for the protection of its guests.  Fla. Admin. Code, Rule 64E-9.008 provides legal requirements for professional lifeguards if hired to supervise private hotel swimming pools, they do not specify that a private hotel must hire lifeguards.

Lieupo v. Simon’s Trucking, Inc., 286 So. 3d 143, 44 Fla. L. Weekly S 298 (Fla., December 19, 2019).
Lieupo sued Simon Trucking alleging he suffered injury when he came in contact with the battery acid spilled on the roadway after one of Simon Trucking’s tractor-trailors was involved in an accident.  Lieupo claimed he responded to the scene of the accident to tow away the tractor-trailer.  The jury found the battery acid caused Lieupo’s injury and awarded over $5.2 million.

The First District Court of Appeal reversed the trial court decision, finding that the 1983 Water Quality Assurance Act, Section 376.313(3), Fla. Stat. (2011) does not permit recovery for personal injury.

The Florida Supreme Court quashed the First District decision, holding that the plain meaning of “all damages” in Section 376.313(3) includes personal injury damages.  The 1970 Act involves pollution of coastal waters and adjoining lands.  The 1983 act provides a cause of action for those harmed by pollution of ground and surface waters.  Lieupo filed his action under the 1983 Act, not the more restrictive 1970 Act. 
	
Publix Super Markets, Inc. v. Olivares, _____ So. 3d _____, 45 Fla. L. Weekly D 77 (Fla. 4th DCA, January 8, 2020) and Sapp v. Olivares, _____ So. 3d _____, 45 Fla. L. Weekly D 81 (Fla. 4th DCA, January 8, 2020).
In two opinions arising out of the same incident. The decedent was driving through an intersection on a green light, while Sapp who was driving a Publix delivery truck and on his cell phone on the time, drove through a red light colliding with and causing decedent’s death.  Decedent’s estate filed a wrongful death action. 

Publix and Sapp moved to disqualify the trial judge for bias based on his question to Publix as to whether it was going to change its talking and driving policy.  The trial court denied the motion to disqualify the judge.  

The District Court of Appeal denied the petition.  Mental impressions or opinions formed in the progress of argument do not require disqualification.   

The also trial court granted plaintiff’s motion to amend to add a claim of punitive damages.  The District Court of Appeal concluded that the procedural requirements of the statute were followed.  Section 768.72(1), Fla. Stat. (2018) allows a plaintiff to amend a complaint to add a claim for punitive damages when “there is a reasonable showing by evidence in the record or proffered by the claimant which would provide a reasonable basis for recovery of such damages.”  

Bryan v. Galley Maid Marine Products, Inc., 287 So. 3d 1281, 45 Fla. L. Weekly D 108 (Fla. 4th DCA, January 15, 2020).
Bryan was drinking with Tumoszwicz, an owner of Galley Maid and others.  The group ended up at Galley Maid, a business which builds equipment for yachts.  Long suddenly attacked Bryan, picked him up and slammed him head first on the concrete.  Bryan was unconscious for about 17 minutes.  Bryan woke up and went outside with Long who attacked him a second time.  Long was charged and convicted of aggravated battery.  Bryan sued Galley Maid for negligence, alleging Tumoszwicz had a duty to exercise reasonable care and to secure first aid for Bryan, an invitee.  The trial court granted summary judgment for Galley Maid, finding that neither attack was foreseeable.

The District Court of Appeal reversed and remanded.  Bryan was expressly invited onto Galley Maid’s premises by the owner and therefore, he was an invitee.  A property owner does not owe a duty to protect an invitee from a criminal attack unless the criminal attack is reasonably foreseeable.  A genuine issue of material fact existed as to whether the second attack was reasonably foreseeable. 

Brother’s Painting & Pressure Cleaning Corp. v. Curry-Dixon Const., LLC, _____ So. 3d _____, 45 Fla. L. Weekly D 259 (Fla. 3rd DCA, February 5, 2020).
After a fire occurred inside of a condominium unit that was being renovated, the owner sued the general contractor and painting subcontractor.  The general contractor filed a crossclaim for indemnity against the subcontractor, alleging a breach of duty by placing a rag soaked with an oil-based stain inside of a garbage bin which spontaneously combusted and caused the fire.   The evidence showed that an employee of the painter accidentally left one of the rags in a plastic garbage bin that was in the living room of the condominium unit, contrary to the painter’s safety protocol.  The trial court granted summary judgment for the general contractor on its indemnity claim against the painter.  

The District Court of Appeal affirmed.  The undisputed evidence showed that the damages to the condominium unit were caused by the painter’s sole negligent act of leaving an oil-soaked rag in the plastic garbage bin that was in the condominium unit and the rag spontaneously combusted causing the fire.  The general contractor was entitled to indemnity against the painter which was solely responsible for the loss.

Sinopoli v. Clark, 290 So. 3d 159, 45 Fla. L. Weekly D 296 (Fla. 2nd DCA, February 7, 2020).
Clark sought a stalking injunction against her neighbor after he: cut down foliage between their houses; cut down trees which were located on his property; sat on the porch all day; cut his screen; and, installed a floodlight facing her back door.  The trial court entered the injunction.  

The District Court of Appeal reversed and remanded.  There was no basis for finding that a reasonable person would suffer “substantial distress” from her neighbor’s conduct.  A person can be guilty of stalking when he or she “maliciously, willfully, and repeatedly harasses, or cyberstalks another person.”  Harass is defined as “a course of conduct directed at a specific person which causes substantial emotional distress to that person and serves no legitimate purpose.”  

Walters v. Beach Club Villas Cd’m., Inc., _____ So. 3d _____, 45 Fla. L. Weekly D 448 (Fla. 3rd DCA, February 26, 2020).
While attending a party hosted by a unit owner, Walters fell into a hole on the boat dock which was undergoing repairs.  Walters sued the Beach Club, the contractor making the repairs, and the unit owner host.  Walters alleged the Beach Club was jointly and severally liable for all of her damages.  The jury returned a verdict finding the Beach Club 15% at fault; contractor 25% at fault; Walters 10% at fault and hosts 50% at fault and awarded Walters $38,157.  The trial court found that the Beach Club was not jointly and severally liable for the contractor’s share.

The District Court of Appeal reversed, finding that the Beach Club was jointly and severally liable for the contractor’s portion of the damages.  The Beach Club owed Walters, an invitee, a duty to maintain the dock in a reasonably safe condition.  The Declaration imposed a nondelegable duty on the Beach Club to maintain the dock and other common areas.  When an owner owes a nondelegable duty to a plaintiff who obtains a verdict assigning liability to the owner and a party contracted by the owner, the owner is jointly and severally liable for the negligence of the contracted party. 
	
Pena v. Bi-Lo Holdings, LLC, _____ So. 3d _____, 45 Fla. L. Weekly D 506 (Fla. 3rd DCA, March 4, 2020).
Pena slipped and fell in a supermarket, striking her head on the floor.  Her sister-in-law took pictures of an employee sweeping up rice.  Pena requested the supermarket preserve all video surveillance recorded within the store.  Thereafter, Pena sued the supermarket.  The supermarket’s video recording failed to capture the area where the accident occurred, and the supermarket did not retain the broken bag of rice.  Pena filed a motion to for an adverse inference.  The trial court denied the motion and granted summary judgment for the supermarket.

The District Court of Appeal affirmed.  A three part threshold inquiry must be addressed regarding spoliation of evidence: (1) whether the evidence existed at one time; (2) whether the spoliator had a duty to preserve the evidence; and, (3) whether the evidence was critical to an opposing party being able to prove its prima facie case or a defense.  Even where an action has not yet been commenced, there is a duty to preserve evidence which is relevant to the action.  Existing spoliation jurisprudence does not sanction punishment for the failure to create evidence; thus, the mere fact that the area of the fall remained unmonitored cannot serve as a basis for relief.

Williams v. Boyd-Panciera Family Funeral Care, Inc., _____ So. 3d _____, 45 Fla. L. Weekly D 540 (Fla. 4th DCA, March 11, 2020).
A funeral home lost the cremated remains of a miscarried baby.  The parents sued the funeral home for emotional distress.  The trial court granted summary judgment for the funeral home.

The District Court of Appeal affirmed.  To recover damages for emotional distress caused by negligence, there must be evidence of a physical impact or manifestation of the parent’s emotional distress.  The emotional distress suffered must flow from physical injuries the plaintiff sustained in an impact.  Florida law does not allow for recovery for emotional distress for the negligent handling of a dead body in the absence of physical injury.

Mallery v. Norman L. Bush Auto Sales & Service, Inc., _____ So. 3d _____, 45 Fla. L. Weekly D 619 (Fla. 2nd DCA, March 18, 2020).
Norm’s Towing towed Dr. Mallery’s car at the request of Heritage Harbour Master Association.  Norm’s Towing did not release Dr. Mallery’s car within one hour when she went to get her car.  Dr. Mallery sued Norm’s Towing and Heritage for violating Section 715.07(2)(a)(9), Fla. Stat. (2014).  The county court granted the motion to dismiss, finding that the statute does not provide for a civil cause of action against the towing company for following the instructions of the owner of the land from which the car was towed.  The circuit court affirmed the county court order dismissing the claim.  

The District Court of Appeal affirmed.  Section 715.07(2)(a)(9) requires that when a car is towed, it must be released to its owner within one hour after requested.  A violation of the statute is punishable as a third-degree felony.  However, there is no civil cause of action for a towing company’s failure to return a vehicle within the one-hour requirement. The legislature intended a violation to be enforced by the criminal law.

Clerk of the Circuit Court & Comptroller of Collier County v. Doe, _____ So. 3d _____, 45 Fla. L. Weekly D 737 (Fla. 2nd DCA, March 27, 2020).
Jane Doe was the minor victim of a sexual assault.  Although her name was to be kept confidential from public disclosure, her name was identified on a court document filed in the criminal case.  Jane Doe sued the Clerk for negligence.  The trial court denied the Clerk’s motion to dismiss, finding that the Clerk owed a duty of care to Jane Doe.

The District Court of Appeal reversed and remanded.  The Clerk does not owe Jane Doe a legal duty pursuant to Fla. Rule of Jud. Admin. 2.420(d)(1)(B)(xiii) or Section 119.071(2)(h)(1)(b), Fla. Stat. (2017), to redact her name from a court document prior to its publication on its website.  The statute does not govern access to judicial branch records; thus, it cannot create a duty upon the clerk in its actions relating to those judicial branch records.  The Clerk is acting within its constitutional authority as an arm of the judicial branch.	

Abad v. G4S Secure Solutions (USA), Inc., ______ So. 3d _____, 45 Fla. L. Weekly D 770 (Fla. 4th DCA, April 1, 2020).
Survivors and decedents from the Pulse nightclub shooting sued the security company which hired the shooter.  Plaintiffs claimed that the security company was negligent, alleging it had a duty to investigate employees.  Although the shooter was not working for the security company at the time of the shooting, the plaintiffs alleged that they were owed a duty because they were in the foreseeable zone of risk to the general public when the security company hired the shooter as an armed guard even though it knew the shooter wanted to copy the Virginia Tech shooting and ignored threatening behavior while on the job.  The trial court dismissed the complaint for failure to allege a duty owed by the security company to the plaintiffs.

The District Court of Appeal affirmed.  The security company did not owe a duty to the general public.  Generally, an entity has no legal duty to prevent the misconduct of third persons.  Here, there was no special relationship between the security company and the plaintiffs at the time of the shooting.  Also, the security company was not in actual or constructive control of the premises of the Pulse nightclub.  

Norman v. DCI Biological Dunedin, LLC, _____ So. 3d _____, 45 Fla. L. Weekly D 1021 (Fla. 2nd DCA, April 29, 2020).
A plasma donor, who slipped and fell in the men’s bathroom of a plasma donation center, breaking his orbital bone, sued the donation center for negligence.  The plaintiff testified that when he fell, he saw “like a cup of water” on the floor and some dirty footprints.  Each night, non-employee janitors cleaned the bathrooms.  None of the center’s employees remembered inspecting the bathrooms on the day of the accident.  The trial court granted summary judgment for the defendants.

The District Court of Appeal reversed and remanded.  Genuine issues of material fact remained as to whether the donation center had constructive notice of the water on the floor of the men’s bathroom.  Section 768.0755, Fla. Stat. (2010) requires a plaintiff to prove that the defendant had actual or constructive knowledge of foreign substance on the floor.  Plaintiff can prove constructive knowledge by proving the dangerous condition existed for such a length of time that the business should have known of the condition.  

Weisman v. Southern Wine & Spirits of America, _____ So. 3d _____, 45 Fla. L. Weekly D 1140 (Fla. 4th DCA, May 13, 2020).
Weisman worked for Southern Wine for 13 years.  In 2012, Weisman was charged with federal conspiracy to commit money laundering and she pled guilty.  In November 2012, Weisman was terminated.  In fall 2013, Weisman began to work as a consultant with Market and Management, Solutions and Strategies.  Southern Wine learned that Weisman was posing as a beverage buyer without a valid license. Southern Wine sent its retailer clients a letter stating that it would not work with them if they used Weisman as their representative.  Weisman sued Southern Wine for interference with business relationship.  The trial court granted summary judgment for Southern Wine.

The District Court of Appeal affirmed.  The privilege to interfere to protect one’s own financial and contractual interests is a defense to a tortious interference claim.  The defendant must show improper means were not used.  The burden to defeat the privilege shifts to the plaintiff to show that improper means were used.  When Southern Wine learned that Weisman continued to commit fraud against it, Southern Wine acted to protect its own financial and contractual interests. 

Rehabilitation Center at Hollywood Hills, LLC v. Florida Power & Light Co., _____ So. 3d _____, 45 Fla. L. Weekly D 1186 (Fla. 4th DCA, May 20, 2020).
Cooper, a resident of a nursing home, sued FP&L for negligence after the nursing home lost power for several days following Hurricane Irma.  Cooper alleged that FP&L had a general duty to the public to maintain and operate its electric grid.  The trial court dismissed the case against FP&L.

The District Court of Appeal affirmed.  Power companies do not owe a duty of care to the general public for power outages.  Such a duty would make a utility an insurer of the supply of electricity.  

Pollack v. Cruz, _____ So. 3d _____, 45 Fla. L. Weekly D 1244 (Fla. 4th DCA, May 27, 2020).
The Estate of Pollock sued Henderson Behavioral Health, a mental health facility that provided outpatient mental health services to Cruz, alleging the facility was negligent in failing to warn of Cruz’s dangerous propensities.  The trial court dismissed the complaint.

The District Court of Appeal affirmed.  Criminal attacks on third parties by an outpatient mental health patient are not within the foreseeable zone of risk created by the mental health provider.  Mental health providers do not have a duty to warn third parties that a patient may be dangerous.  “In this case, a holding that Henderson owed a legal duty to protect or warn students that attended the same school as one of its patients would not only undermine effective patient-therapist relationships, but it also would discourage mental health professionals from providing mental health services to students.”

Fredrick v. Dolgencorp, LLC, _____ So. 3d _____, 45 Fla. L. Weekly D 1259 (Fla. 2nd DCA, May 27, 2020).
A customer dropped a bottle of laundry detergent near the checkout counter in a Dollar General store.  As soon as the store manager, who was working behind the counter, saw the spill, he went to get cleaning supplies while the other employee continued to check out customers. The manager did not tell the other employee about the spill.  About 41 seconds after the spill, Frederick entered the store and slipped and fell on the detergent.  32 seconds later, the manager returned to the area of the spill with the cleaning supplies.  Frederick sued the store for negligence.  The trial court granted summary judgment for the store, finding the store did not have sufficient time to correct or warn of the dangerous condition.

The District Court of Appeal reversed and remanded.  Although the store did not breach 
its duty to maintain the premises in a reasonably safe condition because it did not have adequate time to do so, genuine issues of material fact remained as to whether the store breached its duty to warn of the danger posed by the spilled detergent.  

Craft v. Fuller, _____ So. 3d _____, 45 Fla. L. Weekly D 1272 (Fla. 2nd DCA, May 27, 2020).
Craft and Fuller were former friends and business partners who had a falling out.  After Craft began posting tweets using the hashtag “spoofingschmuck,” Fuller filed a petition for an injunction against cyberstalking.  Fuller did not follow Craft on Twitter but some of his friends and family told him about the tweets.  Fuller believed the tweets were directed at him because he had been arrested previously for spoofing.  The trial court concluded the tweets were directed at Fuller and entered a five-year injunction against Craft.

The District Court of Appeal reversed and remanded for dismissal.  Section 784.0485(1), Fla. Stat. (2018) provides for an injunction for protection against cyberstalking for conduct “directed at a specific person, causing substantial emotional distress to that person and serving no legitimate purpose.”  First, postings on one’s own social media page do not constitute actions “directed at a specific person.”  Second, no objectively reasonable person would have suffered “substantial emotional distress” as a result of the tweets.  Third, communications have a legitimate purpose so long as there is a reason other than harassment.  


LL\20 TFB Case Law Update 200610.docx
